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TRUTH IS TRUTH TO THE END OF RECKONING! BUT HOW TO RECKON
WHERE TRUTH BE FOUND? METHODOLOGICAL OBSTACLES FACING THE
LEGAL THEORIST IN ATTEMPTING TO EXPLICATE THE NATURE OF LAW

Donna M. Lyon's

William ShakegspeMeasure for Measure Act V, Scene 1.
ABSTRACT

This paper examines the methodological implications of hermeneutics for
legal positivism.

Part Il introduces hermeneutics as a method, and explores its relevance fc
analytic legal philosophy. Part Hjwes that legal positivism cannot maintain
moral neutrality while using the hermeneutic method. Complete value
neutrality is a fiction. However, theorists need not endorse a specdiedlly
position during theory construction. Nevertheless, thesti@Esembedded
moral position inevitably influences theory construction such that the
jurisprudential picture which is thereby painted is always potentially fallible
Theories purporting to provide universal truths aboubhdhegef law are
fallible andhus do not provideecessémths because such theories must be
founded on presuppositions which are reflections of fallible intuitions. Parts
IV and V propose that a theoretical analysis of folk concepts via the intuitions
of the theorist cannot yiesgsential truths about law because the method is
inherently subjective. Part IV analyses the relevarmecefits philosophy,
concluding that a philosophical theory which uses concepts as part of the
hermeneutic method must inevitably rely on imsitio conducting its
analysis.

In Part V, the author examines the relevance of intuitions for philosophy
generally, and for jurisprudence specifically. Folk intuitions are explored by th:
legal theorist using hermeneutics. Collective (folk) intuitiomst explain

the naturef the world: nothing necessarily and universally true can be claimec
as a result of intuitionism, only contingent truths can be built therefrom.

Furthermore, where the issue of cognitive diversity is ignored, the tendency ¢
the lgal theorist to superimpose her own intuitions onto those of her subjects
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renders her results even more likely to be erroneous. Therefore, theory
construction as a result of hermeneutics cannot claim to be objective. Part Vi

explores possible alternatite@ghe traditional analytic legal positivist position.

The author argues that viewing law as an essentially contested concept,
coupled with a pragmatic approach, is the most appropriate course for

jurisprudence to take in order to maintain credibility.

In Summary the Argument is:

1) Hermeneutics is a method used by the theorist which involves
understanding a social system from the perspective of the social subject.

2) A majority of legal philosophers use hermeneutics during theory
construction.

3) Usinghermeneutics does not mean that a philosopher must endorse a
specifically moral position but it does mean that reliance on personal intuitions
IS inevitable.

4) Legal positivists who employ hermeneutics cannot claim to have discovered
the naturef law kecause reliance on intuitions, which is inevitable, produces
faulty results.

5) Rather than making false claims regarding lawOs nature, we, as philosopher:
ought to strive to accept law as an essentially contested concept, and thereby
acknowledge the litations that are placed on our pursuit by intuitionism, but
remain satisfied to choose between theories of law based on their pragmatic
value.

I. INTRODUCTION

Hermeneutics has been defined as Othe art or theory of interpretation, as well
as a type gbhilosophy that starts with questions of interpretation. Originally
concerned more narrowly with interpreting sacred texts, the term acquired a
much broader significance in its historical developfment.O

In the context of analytic legal positivisBgian Bix notes that the
methodology of social sciences, Owith its emphasis on the internal aspect of
rules and of law, is hermeneutic in the sense that it tries to understand a

2 THE CAMBRIDGE DICTIONARY OF PHILOSOPHY 323 (Robert Audi ed., 1995).
' Analysis decomposes objects into their constituent elements to examine those elements and
their relationships to each other, the system decomposed, and even other systems and other
elements of system&nalytic philosophy is philosophy that adopts an analytic approach as
the central feature of its methodology. Analytic jurisprudence is legal philosophy that draws
on the resources of analytic philosophy in attempting to understand the nature of law.
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practice in a way that takes into account the way the practice is perceived k
its participants’O

Since Hart, hermeneutic methodology, by virtue of which the legal sociologis
constructs her account of law consistent with the perspectives of legal
participants, has been widely taken up in jurisprudence. However, the use ¢
hermeneutis by the analytic legal positivist school of thought has caused a
great deal of controversy.

In this paper, | examine the implications of hermeneutics for legal positivism.
In Part II, | will introduce hermeneutics as a method, and explore its relevance
for analytic legal philosophy. In Part Ill, | argue that legal positivism cannot
maintain moral neutrality while adopting a hermeneutic approach. | will
suggest that although complete value neutrality is a fiction, theorists need nc
endorse a specifigathorapositiort during theory construction, but should
instead make explicit all presuppositions on which their theory is based. An
theoristOs embedded moral position influences their construction of theor
such that any resulting legal theory is regtdgdallible. Therefore, theories
purporting to provide necessary universal truths about the essential, i.e
inevitablenatureof law are untenatfldn Parts IV and V, | continue this
discussion by proposing that a theoretical analysis of folk comedpts
intuitions of the theorist cannot yield essential truths about law because tha
method is inherently subjectiva. Part IV, | analyse the relevanceafcepts

for philosophy, as well as the entrenched controversy which surrounds them.
concludehat a theory which uses concepts as part of the hermeneutic methoc
must rely on intuitions in conducting its analysis and thus, likewise, is fallible
In Part V, | will examine the relevance of intuitions for philosophy generally,
and for jurisprudencepecifically. Folk intuitions (i.e. collective intuitions)
explored by the legal theorist using hermeneutics cannot exphaiturdé

the world. That is, nothing universally leeessartlyie can be claimed as a
result of intuitionism. Furthermor@here the issue of cognitive diversity is
ignored, the tendency of the theorist to superimpose her intuitions onto those
of her subjects amplifies the already inherent fallibility of theories based or
intuitions. Therefore, theory construction as at reshkermeneutics cannot
claim to be objective because hermeneutics ultimately relies on (fallible

4 BRIAN Bix, H.L.A. Hart and the Hermeneutic Turn in Leg&ZBhdbty. L. Rv. 167, 176
(1999). It is these broad definitions of OhermeneuticsO and Ohermeneutic methodolos
which | will adopt in the current article.

" According to th€AMBRIDGE DICTIONARY OF PHILOSOPHY, morality is Oan informal public

system applying to all rational persons, governing behaviour that affects others, having th

lessening of evil or harm as its goal.O

* According to theCHAMBERS DICTIONARY, an entityOs nature consiéthose qualities

Owhich make it what it is, governing its character and behaviour.O

¥ An intuition is the process of the mind by which it immediately perceives things without

reasoning or analysis.
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intuitions. As a result of the foregoing discussion, Part VI explores possible
alternatives to the traditional analytic legal positivist position. ¢ualitlaat

viewing law as an essentially contested concept, coupled with a pragmatic
approach, is the most appropriate course for jurisprudence to take in order to
maintain credibility.

II. METHODOLOGY IN THE SOCIAL SCIENCES
A. An Introduction to the Heneneutic Method

The methodology of the social sciences differs from that of the natural
sciences in important respects. Natural science is an inquiry into entities which
are mindndependent and often complex. Thus, the objects of natural science
are odinarily not readily accessible to the layperson. Natural science reveals
authoritative truths about the objects in question, and may override the
ordinary conceptions of those who interact with such objects ctoaddgy

basis. On the other hand, theiabsciences generally restrict themselves to an
examination of concepts with which the laity is familiar. That enitepts
which are harboured by the subjects of social science are the central focus of
the inquiry’. A successful theory of a socialctice will generally ring true

with the layperson, striking him as something s/he already knew, because it is
his or her own combegtt is ultimately being uncovered and explained.

Social sciences focus on social subjects (and their concepss) etz
general belief that individuals are ordinarily the best candidates for
understanding the operation of their own minds. Due to the fact that social
phenomena aipso facswcial creations, their features may be uncovered by
understanding how tke privy to the phenomenon collectively conceive of it.

A certain affinity between theorist and subject is therefore ad¥isatderse

social concepts are middpendent, the theorist must describe and analyse
them, at least in part, as understood flwrsubjectOs point of view in order

to be certain that it is the subjectOs conception of the entity, rather than the
theoristOs, which is truly under investigation. Habermas summarizes the
position well:

8 Weber is a strong advocate of this appr&@ash gesléyMAX WEBER, THE METHODOLOGY
OF THE SOCIAL SCIENCES(1949).
9 Searle forges a useful distinction betlwage facighich are facts about the natural world
and which exist independently of the mind,sadl factghich depend for their existence
on human thought. The latter would include legal concepts such as rule, authority, justice,
and so forth, because these concepts require human consciousness and intentionality for
their creation and continuit$feeloHN R. &ARLE, THE CONSTRUCTION OF SOCIAL
REALITY (1995).
*&That entity which is subject to examination or interpretation by the theorist.
(2010) J.URIS200
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Without the view of law as an empirical actistesy philosophical
concepts remain empty. However, insofar as the sociology of law
insists on an objectivating view from the outside, remaining insensitive
to the symbolic dimension whose meaning is only internally accessible
sociological perception $alinto the opposite danger of remaining
blind™

Weber has made important advances in this rédand.Weber, because
human action is purposive and meaningful, any description of such actior
must account for the values and ideals of social subjectsisVééliee view

that sociology Ois a science concerning itself with the interpretative
understanding of social actionEWe shall speak of OactionO insofar as the act
individual attaches a subjective meaning to his behBvi®uit overt or
covert, omisen or acquiescencE.OHe rejects the possibility of
superimposing the methodology of the natural sciences onto the socia
sciences for this very reason: an analysis of values andbtog\embjective

intent of the legal practition®ris central to agnadequate social scientific
study. Out of this, Weber develops his methaedtehear understanding.

This approach requires the theorist to move closer to the attitude and motives
of the subject by placing herself within the subjectOs minderSéieen
method is a hermeneutic method, in that it views the interpretation of human
reasoning as central to any discussion about human practice. This requires t|
theorist to remain as valuee as possible; to put aside all value judgments
when engaging enalysis, so that the positiorVefstehatoes not taint the
relative objectivity of the analysis. WeberQOs is a dualist approach in this sens
is sufficiently engaged to allow for an understanding of the motives behind
human action, but sufficientisengaged to allow for an objective assessment
of cultural values. It is equally tailored both to the normative engagement an
to the empirical description of the legal syStem.

Peter Winch is also critical of any proposed link between the
methodology of the natural sciences and that of the social sciefibesldea
of a Social Scjdmecargues that the only way for a social scientist to understand
a social practice is to analyse it from the viewpoint of the rules of that
particular practi&; which are essentially societal construéts. Winch,
human behaviour can only be understood through the concepts which are
central to that behaviour because an external analysis would inevitabl

11 3tRGEN HABERMAS BETWEEN FACTSAND NORMS66 (1996).
12SedlAx WEBER, THE METHODOLOGY OF THE SOCIAL SCIENCES(1949).
13 MAX WEBER, ECONOMY AND SOCIETY: AN OUTLINE OF INTERPRETIVE SOCIOLOGY 4

(1978).
*" According to theDXFORD COMPANION TO PHILOSOPHY, OnormativeO is the adjective
derived from the noun Onorm,O which signifiesEa standard, rule, principle used to judge or
direct human conduct as somethingga@omplied with.O
15PETER WINCH, THE IDEA OF A SOCIAL SCIENCE (1958).
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misconstrue human actiéwinch denies the possibility prediction of

human behaviour, because motives and reasons do not emerge from an
agreed, objectively secure source. For example, the fact that two men have the
same motives and reasons for undertaking something does not mean that they
will both carry outhe task in the same way, or indeed, that they will carry it
out at all. Conversely, two practices may appear to be the same from the
observerOs perspective, but in fact differ widely from the participantOs point of
view.

For example, the practice @pbism is common to many cultures but does
not always symbolize the eradication of original sin. One can argue that
baptism thus has a deeper, more fundamental meaning which can be
rationalized from an external vantage point, or, one can take the more
satsfactory approach of examining each practice in light of the motivations of
those involved, allowing that there may be practices which appear to be the
same, but which in fact differ widélfrying to explicate deepeneaning

from what seem to be commpractices as between different cultures is, in
my opinion, a meaningless expedition. The practice of baptism may appear to
be the same as between different cultures, but what is truly being performed
can only adequately be understood where the soaumistsese directly
engaged with the thoughts and motivations behind the practice. When the
subject under examination is physical, according to Winch, the criteria for
reference as to what is g@mner differeiaire available to the observer. On the
otherhand:

[W]hen one is dealing with intellectual (or indeed any kind of social)
OthingsO, that is not so. For theinmtellectual or social, as opposed

to physical, in character depends entirely on their belonging in a
certain way to a system of ideasiode of lifeElt follows that if the
sociological investigator wants to regard #ssorial eventsEhe has

to take seriously the criteria which are applied for
distinguishingEwithin the way of life he is studying. It is not open to

him arbitrarily to ipose his own standards from without. In so far as

he does so, the events he is studying lose altogether their character as
sociavents®

This methodological advance has hadetahing effects in the social
sciences, and its influence in the jurigmiial sphere has been felt in no

16]d. at 8384.

17 Pareto argues that baptism should be examined from the point of view of the observer,
revealing deeper and more fundamental truths about the practice, rathliteimg its
content via the selinderstandings of those internal to the sySeMILFREDO PARETO,

THE MIND AND SOCIETY (1935).

18WINCH, suprat 108. Emphasis original.
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small way. | will examine the philosophy of law in light of this development
before analysing the criticisms which have arisen out of its formulation.

B. The Initiation of Hermeneutics in the Jurisprudential Arena

Hart was the first well known contemporary jurisprudent to model his theory
of law on a hermeneutic foundatidhe Concept of isa& selproclaimed

essay in Odescriptive sociolbgf#tOs philosophy is both descriptive and
analytic and his project begam a critical response to the Austinian
conception of law as orders backed by threats of sanction, as Okey to tr
science of jurisprudenc®@ustin reduces all of law to commands of the
sovereign, a conclusion which leads him to adopt a scientific af@eher
predictive approach. As a result of this, Austin cannot capture the meaning o
(purely theoretical) concepts which are exclusively internal to the practice o
law, since predicting human behaviour based on scientific models will lead t
inaccurate mailts?' For Hart, a descriptive account which proceeds from an
external perspective such as AustinOs cannot successfully capture much
what occurs in legal life: it is vehee, but it lacks descriptive depth.

Per Hart: if the theorist defers to thews of legal participants, rather than
making judgments which are external to the social practice, she will be in
better position to select what is important and significant about that practice,
and thereby have a foothold from which to construghbiery of law. From

his position of understanding how others understand themselves, Hart
concludes that normativity in general, and primary and secondary rules i
particular, are of prime importance to the actors within any legafsystem.

Austin was blit to this fact because he maintained an external perspective,
whereby the spectator can note nothing more than the observable regularitie
of conduct of legal participants. By HartOs lights, O[flor such an observe
deviations by a member of the group framrmal conduct will be a sign that

19H.L.A. HART, THE CONCEPT OFLAW & Preface (2d ed. 1994).

20 JOHN AUSTIN, THE PROVINCE OF JURISPRUDENCEDETERMINED Lecture |, 13 (Weidenfeld
and Nicolsan eds., 1968).

21For example, Austin would posit that legal subjects are inclined to stop at traffic lights on th
basis that they will be sanctioned should they not do so. Hoageaarexamination of the
internal perspective highlights, individuals will stop at traffic lights for a variety of reasons, fc
example, the desire one might have to lead life according to normative rules, and thus t
preceding account of human behavaduraffic lights would be inaccurate.

22 According to Hart, OFor the understanding of [law] the methodology of the empirical
sciences is useless; what is needed is a OhermeneuticO method which involves portrayin
governed behaviour as it appearsitso participantsEOH.L.A. HART, ESSAYS IN
JURISPRUDENCE ANDPHILOSOPHY, 13 (1983).

23 For a discussion of primary and secondary rules leading to the normativity of which Har
speaksseél.L.A. HART, THE CONCEPT OFLAW, supraat 9199.
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hostile reaction is likely to follow, and nothing nf6fEh® concept of law is

a concept which is understood and frequently used by the participants of a
legal system. For Hart, therefore, the theorist who views thientawithin

gains a deeper understanding of the practice:

What the external point of viewEcannot reproduce is the way in
which the rules function as rules in the lives of those who normally are
the majority of societyEFor them the violation of a rutetsmerely

a basis for the prediction that a hostile reaction will followrbasa@n

for hostility?®

Like Weber, HartOs approach is dualist. He is interested in engaging with the
motives and values of legal participants, but is neverthelessaacutelyf

the necessity of remaining sufficiently disengaged from the practice in order to
provide a relatively objective portrayal of the legal system.

Shapiro suggests that HartOs focus on critical reflection forges an indissoluble
bond between the heemeutic perspective and the perspective of the law
abiding citizeff. That is, rather than advocatinggenerahermeneutic
approach to jurisprudence, Hart is emphasizing the indispensabilitawef the
abidingerspective in any theory of law. After at®s criticism of Holmes

would not succeed if he were merely advocating a general hermeneutic
jurisprudence. HartOs dissatisfaction with HolmesO theory of law, as
investigated from the perspective of the Obad man,0 centers on the fact that
such an explanan is incoherent: it cannot itself account for the sanctions
which the bad man is trying to avoid. General hermengatitchllow the

Obad manO theory to stand because HolmesO bad man is unmistakably
participamt the legal system: he is simplyracgmnt who does not possess

the practical attitude of rule acceptance. Therefore, HartOs conception of the
internal perspective appears to be narrower than a simple vindication of the
hermeneutic method.

This suggestion strikes a chord, particudréyn we note HartOs dismissal of

the nonlawabiding perspective as nothing more than an OexternalO

perspective on law. However, rather than arbitrarily selecting this attitude of
rule acceptance, Hart is choosing the perspective which best explains the

24HART, id. at 90

25|d. Emphasis original.

26 See gener@lpTT HAPIRO, What is the Internal Point of, Vi8®ORDHAM L. REV. 1157
(20062007).See alKroTT HAPIRO, On HartOs Way ,QULEGAL THEORY 469 (1998):
SCOTT HAPIRO, Law, Morality and the Guidanceuft 6bBAAL THEORY 127 (2000). Jules
Coleman agrees with this analySeeJuLEs COLEMAN, Methodolpdy COLEMAN &
SHAPIRO eds.,THE OXFORD HANDBOOK OF JURISPRUDENCE ANDPHILOSOPHY OF LAW
339340, fn. 38 (2004). For an earlier version of this matedales COLEMAN, THE
PRACTICE OFPRINCIPLE 179217 (2001).
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features of law which are intuitive to thloseg under the system, features on
which there exists consenSumjch as norms, sanctions, dispute resolution,
and so on. Insofar as the 4aluding citizen elucidates these features in a
coherent fashion, isithe perspective to be preferred. Theories of law
constructed from the bad manOs perspective, focussing narrowly on sanctiot
cannot account for the very existence of sanctions: if all citizens obeyed th:
law for fear of sanction, a circular accouravfwould ensue. There would

be no means by which we could explain a judgeOs or a legislatorOs behavio
creating law; to argue that law is created for fear of sanction arising out of the
very law is an interminable and incoherent argument.

Further, heories focussing narrowly on adjudicatieiws the perspective

of the judge cannot explain the normative nature of law in every8&plife.
Hart, the lawabiding citizen, considering law as a system of primary and
secondary rules, provides the numdterent account of what we intuitively
consider the many facets of law.

Despite this narrow view, Hart remains a staunch defender of hermeneutics &
a central part of the jurisprudential endedVoltris this general approach
which allows him téocathe features which are significant and important
about law and therefore which leads him to select one perspective ove
another. Without general hermeneutics, this process would not have beel
possible to begin with.

Hermeneutics has been an importeature of legal sociology since Hart.
There has been widespread consensus on its worth for a social scientifi
analysis of law, particularly within analytic legal philosophy. Indeed, Postem
notes that Ovirtually unchallenged is the view that jurisprugence
fundamentally interpretative or Ohermenétititedtheless, a number of
controversies have arisen as a direct result of this methodological
development. Notable among these is the question whether and how valu
neutrality in theory construction igee possible. | will now turn to this
debate.

271 will outline in Part V of this papirat assumptions of consensus and cognitive uniformity
by the theorist will often amount to theoretical fictions. For the moment it is adequate to
note hat this is generally what the theorist considers herself to be doing.

28 Ronald DworkinOs theory of law is an appropriate example in this context of a theory of lav
focussing on the internal perspective of adjudicators rather than citizens.

29 See getlgrd.L.A. HART, ESSAYS INJURISPRUDENCE ANDPHILOSOPHY 13 (1983)See also
BRrRIAN Bix, H.L.A. Hart and the Hermeneutic Turn in Leg&RBhody L. Rv. 167(1999)

(for a discussion of the role played by Hart in legal theoryOs hermeneutic shift).

30 GERALD POSTEMA, Jurisprudence as Practical PHilbsgphyTHEORY 329, 329 (1998).
Postema points out that one notable exception to this trend is the philosophy of Michael
Moore.

(2010) J.URIS205




LYONS ON METHODOLOGICAL OBSTACLESFACING THE LEGAL THEORIST IN ATTEMPTING
TO EXPLICATE THE NATURE OF LAW

III. ADEFENCE OF MORAL NEUTRALITY

Due to the general commitment by many legal philosophers to hermeneutics,
guestions have been posed as to the continuing possibility of value neutrality
within analyticelgal positivism. If the theorist chooses to examine the concept
of law from the perspective of the legal participant, to what extent can she
remain morally neutral in explicating the content of the concept? | argue that
hermeneutics does not require thisgoudent to commit herself to a given
moral position in order to describe the concept of law. However, | argue that
complete value neutrality is impossible and therefore the legal theorist who
wishes to objectively discover the nature of law will fdistarsiial
difficulties. One of the central tasks of legal positivism is to provide a theory
of law which describes the legal systemiasifa value neutral manner
separate from theories of law seeking to provide guidance on how the system
oughto function D partly in order to overcome some of the difficulties in
discovering what law is. Austin describes the position as such:

The existence of the law is one thing; its merit or demerit is another.
Whether it be or be not is one enquiry; whether mrbee not
conformable to an assumed standard, is another enquiry. A law, which
actually exists, is a law, though we happen to dislike it, or though it
vary from the text, by which we regulate our approbation and
disapprobatiof.

There are two argumerfty the position that a hermeneutic approach to
jurisprudence undermines this claim to value neutrality. The first is proposed
by Finnis, and slightly differently by Perry, and is based on the fact that the
selection which is made by the theorist betwgemal perspectives in
describing the law is a moral choice. The second attack is posed by Dworkin,
and is echoed by Oberdiek and Patterson, who argue that all interpretation is
valueladen and that interpretation of a normative practice must therefore be
normative. | will examine the merits and flaws of both positions below.

A. Moral Neutrality in Theory Construction Is Possible
Finnis is acutely aware of the methodological difficulties facing legal
philosophy. He notes that descriptive theorists atrigdéferent theories of

the legal system, despite the fact that they each analyse the same data:

It is obvious, then, that the differences in description derive from
differences of opinion, amongst the descriptive theorists, about what is

31 AUSTIN, supraat 184.
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importargndsignificam the field of data and experience with which
they are all equally and thoroughly farfiliar.

Finnis agrees that hermeneutics is the only method by which one can trul
understand lawW. However, internal perspectives in law are generally
nomative in nature. Participants view their own behaviour in a moral light:
they oughto respect authority, theshouldbey the law, thelyave a moral
obligatioto respect the rights of others, and so on. Accordirkntos,
therefore, in selecting onergpective over another, it is difficult for the
theorist to justify her choice except on moral grounds. Theorists, rather than
selecting a perspective arbitrarily, should select it according to the tenets ¢
practical reasonableness, that is, by Oundirgtavhat is really good for
human personsE® For Finnis, then, the theorist has no option but to
incorporate moral argument into her exposition of the legal system.

Perry does not stand far from Finnis on this issue. Perry makes the argumer
that:

Juisprudence requires a conceptual framework. The difficulty is that
the data can plausibly be conceptualized in more than one way, anc
choosing among conceptualizations seems to require the attribution to
law of a point or function. This in turn involves just evaluative
considerations, but also moral arguiient.

The objective of philosophy, for Perry, is to clarify the way we conceptualize
our practice. Therefore, in order to explain why a citizen respects a lega
authority, the theorist must portray thspectability of the authority, thereby,
Oshowing that it is justified Perry thus interprets Hart as saying that law is
morally justified because it is capable of guiding conduct in a way that is
socially beneficial. In short, if there are two congpaticounts of the legal
material, Perry is of the view that the theorist must choose between them or
moral grounds.

32 JOHN FINNIS, NATURAL LAW AND NATURAL RIGHTS 9 (1980). Emphasis original.

33 Finnis notes that the theorist must Oassess importance or significance in similarities a
differences within his subjectatter by asking what would be considered important or
significant in that field by those whose comscelecisions, and activities create or constitute
the subjeematter.O JohmFINNIS, NATURAL LAW AND NATURAL RIGHTS,12 (Oxford:
Clarendon Press, 1980).

34]d.at 3.

35 STEPHEN PERRY, Interpretation and Methodology in Legal AridreryMarmor edsLAaw
AND INTERPRETATION 123 (1997).

36 STEPHEN PERRY, HartOs Methodological Ppsitdtites Coleman eddART@ POSTSCRIPT
EssAYS ON THEPOSTSCRIPT TO THECONCEPT OF LAW 347 (2001)See alsSrePHEN
PERRY, Holmes v. Hart: the Bad Man in Legal ifihEeEy PATH OF LAW AND ITS
INFLUENCE: THE LEGACY OF OLIVER WENDELL HOLMES JUNIOR (1988) STEPHEN PERRY,

Hart on Social Rules and the Foundation of Law: Liberating the Interii&IFeeiniHam View
L. Rev. 1171 (2006).
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There is no doubt that competing accounts of the positive material will arise.
To borrow NietzscheOs words, it is possible Oto coneility hat can be
resolved into a plurality of fictions relative to multiple standpintsy

use an example to demonstrate this point. Take the concept of war: war is a
social practice which is understood by participants in many differenbways. F
instance, one set of participants might equate the practice with the morally
bankrupt, meaningless destruction of life and property, which ought to be
avoided at all costs. Another set of participants might view it as a morally
necessary method of digpuesolution, resulting in the protection of basic
human values. Both conceptualizations are plausible. Due to the fact that both
are also moral in nature, Perry would argue that selection of one over the
other can be nothing more than an intuitive agmtewith one camp, and is

thus a selection based on morality. If the theorist views war as morally
necessary through the attitude of the second internal perspective, by PerryOs
lights, she must show how the necessity of war is justified according to her
basic moral values.

Ultimately, this argument is not supportable. Finnis and Perry make a sound
argument to the effect that a choice as between competing normative
conceptualizations of the practice must be made. However, they do not
explain why it is oplnormativanceptualizations which are competing: the
externalttitude, that is, the citizen who views law in a predictive manner, can
still provide a description of law, even if that description captures less of what
we consider the intuitive featuoésaw.

Furthermore, Finnis is correct to note that evaluation as to wsitatifisant

and importandbout the subject matter under examination must be made.
However, requiring that such evaluation be moral in nature is an unnecessary
logical leap: iis certainlypossibleo make the choice based on moral
considerations, but it is also possible to deuitt®utreferring to such
considerations.

LeiterOs distinction between epistemic and moral values is useful in this
context® For Leiter, epistemi@lues outline the Otrutbinducive desiderataO

in theory construction, values such as Oevidentiary adequacy, simplicity,
minimum mutilation of wedistablished theoretical frameworks and
methodsE, explanatory consilience, and so fét@ddversely, morahlues

37 FRIEDRICH NIETZSCHE, as cited byary HesseSeeVIARY HESSE HabermasO Consensus
Theory of TruBhPROCEEDINGS OF THE BIENNIAL MEETING OF THE PHILOSOPHY OF
SCIENCE ASSOCIATION373, 37%1978).

38 BRIAN LEITER, Beyond the Hart/Dworkin Debate: The Methodology Problem4B8Aurisprudence
J. RIS 17, 3435 (2003).

391d. Perry also makes reference to suchtimeteetical criteria, providing the examples of a
theoryOs Opredictive power, coherence, range of phenomena explained, degree of
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determine how one ought to live oneOs life as a matter of practica
reasonableness, and are not a necessary element of the descriptive proce
The distinction is critical because epistemic values allow the theorist to sele:
one theoretical degation over another without sacrificing moral neutrality.

In relation to the example of war provided above, the promise of theoretical
consistency as a m#taoretical or epistemic value may allow the theorist to
choose the second conceptualizatioheptactic®the attitude that war is a
morally necessary practizas the more accurate one. As noted above, the
theorist selects the features of law which she believes to be relevant to thos
participating in the legal systénTo the extent that hémtuition coincides

with that of those internal to the system, the feature of law will be retained a
part of the theory. If there is widespread disagreement among participants &
to which features are relevant, the theorist will have to prioritize aspects
her own terms. However, even this measure does not require her to mak
moral choices. Choices as to significance will be defined by a personOs hist
and system of belief, much of which contains moral content. This is precisely
why different people carrive at different theories of a social practice based
on the same material evidence. However, while values are never entire
separate from the critical process, a choice as to significance does nc
automatically become a positive endorsement. lralgedalue system will

often lead us to choose aspects of the material which are morally repugnant
significant for this very reason. For many of us, murder is a significant feature
of the Nazi system because it stands out as important; and it stages us
important because we understand it to have a crucially negative effect ol
society. In many ways, the terms Ovalue® and OmoralityO are ambig
complete valureedom is impossible. However, Perry and Finnis go too far:
they argue that morality in tfeem of practical reasoning must be involved.
Ultimately, a choice as to significance, while aided by the embedded mor:
perspective of the theorist, is not equivalent to practical reasoning: it by nc
means represents endorsement or justification of whaicer under
surveillance. Perhaps choices as to significance and positive endorsements ¢
be placed at ends of the same scale, but they nevertheleppdisitaids of

that scale, to the extent that it would be wrong to equate them when criticizinc
a theory of law.

Once the relevant features of the system are chosen, they are then collate
and the internal perspective which best elucidates these generally agre:
features is prioritized. The first account of war above could be criticized on

explanatory unity, and the theoryOs simpliciéjegance.SeeSTEPHEN PERRY, HartOs
Methodological Posjsuigraat 314.

40 Description of a normative attitude may be done in afvadue/ay, an argument which |
will explore in more detail in SectianTBis particular argument turns on thesjimlity of
selectinge moral position over another.
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the bas that meaningless destruction does not account for the fact that war is
often a highly organized, strategically sophisticated endeavour. Whichever
perspective has the potential to yield a theoretically consistent account is the
perspective to be prioréd. It should be noted that this is a moot point: one
could validly argue for either of the perspectives in the war debate, but the
persuasiveness of the theory will rest on its intuitive correctness. Whether or
not the perspective is morally preferables selected primarily on meta
theoretical grounds. There is no doubting thattimedaetical considerations

are still valuaden: determining what constitutegadiescription requires
evaluative reflection. Personal values are likely to colgpamy selection,

be it selection as to importance and significance, or selection as to which
epistemic values are to be prioritized in theory construction. However, this is a
very different evaluative process to one which results in the endorsement or
otherwise of the practice under examination. Deciding which
conceptualization fits more comfortably with the practice under observation
lies worlds apart from deciding which conceptualization of the practice is
morallypreferable. It is high time for legakdty to take heed of this
distinction, in order to allow the debate to move forward.

| will now turn to the critique which is presented against legal positivism on
the basis that the interpretative nature of human thought does not admit of
moral neutraly in theory construction.

B. Moral Neutrality in the Interpretation of a Normative Practice is Possible

Dworkin is one of positivismOs most persistent ¥ridesinsists on the
interpretative nature of law and legal theory. In order to understand la
Dworkin argues, one must recognize its purpose, and therefore harbour a
political justification for it. For Dworkin:

General theories of lawEare constructive interpretations: they try to
show legal practice as a whole in its best light, to achidieequ
between legal practice as they find it and the best justification of that
practicé?

According to Dworkin, the purpose of law is justification of state coercion
and thus any explanation of the law must be justifitafdrmy.ascription of

41 See generRibwALD DWORKIN, The Model of R@B&INI. CHICAGO L. Rev. 14 (1967);
RONALD DWORKIN, Hard Cas@&8HARV. L. Rev. 1057 (1975RONALD DWORKIN, LAWG
EMPIRE (1986).

42DWORKIN, LAWGEMPIRE, supraat 90.

43 Dworkin notes that O[lJaw insists that force not be used or withheld, no matter how useful
that would be to ends in view, no matter how beneficial or noble these ends, except as license
or required by individual rights and respditsb flowing from past political decisions about
when collective force is justified.O Dwotlkiw@EMPIRE, supraat 93.
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this pupose to law is generally accepted as intuitively incorrect, and primarily
results from the fact that Dworkin, without justification, prioritizes the
perspective of the judiciary in his account of law. Legal philosophy, for him, is
not dissimilar to adjusition, since both activities entail the presentation of
positive material in its best light.

However, jurisprudence is much more than merely adjudication. Adjudication
Is concerned primarily with the positive materials in identlgingwlLegal
socology, on the other hand, is primarily concerned with providing an
account of law as a whole, including (especially) the behaviour of citizens i
relation tdaw This distinction, which was apparently overlooked by Dworkin,
is a critical one because ited@ines the scope and effect of the material
under examination.

Whereas judges generdthperceive the law in a purposive and justificatory
manner, citizens often view it in terms of its regulatory effect. For many
citizens it is a method of socialdgnice rather than a predictive game of
sanctioravoidance. Raz correctly believes that DworkinOs philosophy of lav
is:

[A] theory of adjudication rather than a theory of (the nature of) law.
DworkinOs failure to allow that the two are not the sameéasme

for the failure of his conception of the tasks and method of
jurisprudencé.

Furthermore, it is clear that neither adjudication nor legal theory always strive
to present data in its best ligtfor Dworkin, the more justified the theory of
law,the more true it is, and therefore whatdaght to zeultimately what it

is*® He forges no distinction between the actual and the desirable.

However, equating what is and what ought be is an error: there are countles
cases where the participantéieedeconception of law differs from the reality

of the legal system. Ofer Raban cogently argues against the possibility ¢
equating desirability with trdfiHe soundly argues that:

44 JosePHRAZ, Two Views on the Nature of the Theory of Law: A PartialilCOnipar&éson
eds. HARTGPOSTSCRIPTsupraat 37

45 For a general refutation of DworkinOs Obest lightO requirem&rbREEMARMOR,
INTERPRETATION AND LEGAL THEORY Chapter 3 (2d ed., 2005).

46 This is a logical folloen the notion that law is justified state coercion: if, according to
Dworkin, ths is the case, then unjustified state coercion is not law. Therefore, this amount
to equating whasand whabughb be.

47 OFeR RaBAN, DworkinOs OBest LightO Requirement and the Proper Methodadgy of Leg:
OXFORDJ. LEG. STUD. 243 (2003).
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An interpretation may claim to be the most desirable conception of
law without also claiming to be a true conceptionEANd, obviously, an
interpretation may claim to be a true conception of law without being
the most desirabie.

Dworkin criticizes positivism on the ground that it maintains a strict division
between the interger and the legal material. Dworkin disregards this fact
value distinction: for Dworkin the role of the philosopher is to reconstruct the
meaning embodied in the positive material. Interpreting a practice and
justifying it become the same process, andfdherpersonal morality is
essential to the discovery of meafiiyghile one of DworkinOs greatest
contributions to legal philosophy is his argument for the evaluative nature of
interpretation, the relationship which he forms between interpretation and
judificationis untenable.

Before exploring this argument in more detail, it is important to note that
Oberdiek and Patterson make a similar tlaiffney argue that all
interpretation requires some amount of evaluation and thus any interpretation
of a moal entity is necessarily a moral investigation. For them, the rule of law
Is specifically moral in nature, and therefore moral argument is necessary to
explicate its contetft.They claim that O[tlhe rule of law always adds
something of value to the soeistithat possess®it@nd that Othe formal
fairness demanded by the rule of law expresses a view about the moral status
of a people, namely, that persons are worthy of being treateearitrany

ways.® This argument takes a different angle to PerrfFiani$, who were
sceptical of the possibility of value newdedédctiomstead, Oberdiek and
Patterson, like Dworkin, take issue with the possibility of neutrally describing a
normative concept at all. However, this argument is flawed in two ways.
Firgly, the fact that there is moral merit inherent in the rule of law is
contestable. Secondly, and more importantly, even if the rule of law adds
something of value to society, it can nevertheless be described without being
morally endorsed or rejected.

48|d. at 259.

49 | have argued elsewhere that this proposition stands in direct conflict with DworkinOs
argument for the prexistence of lawsee generBIYNNA LYONS, Dworkin and Judicial
Discretion: A Critical Analysis of-EhaésBrace ThddisT.CL.R.1 (2008).

50 Dworkin suggests that the theorist should impose a Opurpose on an object or practice in
order to make of it the best possible example of the form or genre to which it is taken to
belong.O Dworkib AWSEMPIRE, supra, &2.

51 JOoHN OBERDIEK & DENNIS PATTERSON Moral Evaluation and Conceptual Analysis in
Jurisprudential MethadoloBpss Harrison edsCURRENT LEGAL ISSUES LAwW AND
PHILOSOPHY (2007).

52 Oberdiek & Patterson argue, for these purposes, that the rule of law is cdmdral to t
concept of law.

530OBERDIEK & PATTERSON supraat 1213.

54]1d.at 14.
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| will analyse this latter point in refuting both Dworkin and Oberdiek and
Patterson. Before doing so, it must be conceded that theory construction is
neverentirelgresumptionless.

PopperOs view is instructive in this ré&gdxdcording to Popper, the
sdentific endeavor does not begin with observations and subsequently infer i
general theory based on those observations. Instead, scientists propose
theory and then compare its predictions with observations about the physica
world, attempting to uncovevhether the original theory withstands the
positive evidence. If the theory fails in this regardalsiedOn the other

hand, if the evidence squares with the theory, the latter is retained, not a
proven truth, but as unrefuted hypothesis. Aesnefiitation will prove fatal,

but no amount of supporting evidence will prove the theoryOs truth.
Therefore, Popper maintains that science is speculative: that it is not so muc
that we know A is true, as we know all other hypotheses are false. The onl
(but important) difference between science and other forms of belief is that
the former is authoritatively falsifiable. This important contention was taken
up by Kuhn, who argues that scientific thought is defined by paradigms,
systems of belief shared lyieen set of people at any moment in the history
of sciencé’ Paradigms are accepted methods of inquiry, yielding what is
considered authoritative knowledge for those within the system of belief.
However, when evidence emerges giving rise to anomdiies tiet
paradigm, a shift is likely to occur, whereby the old paradigm is replaced by
new one, and thus a new system of thought replaces the falsified one
According to Kuhn, the paradigms are incommensurable, that is, it is
impossible to compare thenorfr within the conceptual framework of one
system. Therefore, scientific thought, and knowledge in general, is notf
authoritatively true, but rather, based on presumptions which alter
considerably over time.

Legal theory, in this sense, requires thatitteebave certain presumptions
when embarking on theory construction. A theorist must select features of the
legal system which she considers significant and important. She must adhe
to the epistemic values of theory construction. She must decidespéith a

of law require explanation and which do not. Some amount of evaluation is ¢
sine qua nohlegal theory: if selection were not possible, descriptions would
be lengthy, incoherent, unworkable and largely futile. Dickson correctly note:
that jurisprdence:

55 KARL POPPER THE LOGIC OF SCIENTIFIC DISCOVERY (2d ed., 1968Kee als&ARL
POPPER ALL LIFE ISPROBLEM SOLVING (1999) (for the expression and expansion of these
and similar eiws)For a critical exposition of PopperOs thoughk, Be@1ALMERS WHAT
IS THISTHING CALLED SCIENCE? (3d ed., 1999).

56 THOMAS KUHN, THE STRUCTURE OFSCIENTIFIC REVOLUTIONS (3d ed., 1996).
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[D]oes much more than merely report on the views about the law held
by those subject to it, attempting as it does to systematise, clarify, sieve
for importance and relevance and incorporate them into a cogent and
persuasive account of the naturiawt’

However, as | will go on to discuss below, while theory construction is
inevitably valutaden, it does not require the theorisendordbée values

under investigation. Our interpretation of a value requires us to have an
understanding of thable, but it is possible to describe the value in a manner
which does not constitute an express endorsement or rejection of it. In short,
an understanding of setinception does not lead to vatoenplicity.
Coleman is correct in claiming that a chaizatien of the selfonception of

legal participants would emphasize the characteristic of law as justification
centered® However, while we must take into account the justificatory manner
in which citizens conceive of their own behaviour, Othis doesarothat

we mustredithose seltinderstandings in the context of trying to understand
what the practice &0

| will use a second example to demonstrate this critique. The Mafia wields
authority through the vigorous exercise of violence. For thesatirogp

within the Mafia system, the organization is not criminal, but rather, acts as a
role model and as a protective force in society. The Mafiosi are considered
Omen of honorO and the omert” is the code by which they operate. This is the
Code of Honor.The Code maintains that justice, honor and vengeance fall
within the realm of men and not the state. Honor requires that secrecy of, and
respect for, the Mafia be preserved through silence, and that a breach of the
Code of Honor will incur retribution frothe organization. The Mafia thus
constitutes a normative social system with the value of honor at its very core.
Let us, for the purposes of this example, presume that honor is a moral
concept and that it adds value to the society in which it ope@ieding to

those within its scope: in this case, the community ruled by the Mafia. Does
this mean that a description of its content cannot be undertaken without
employing moral argument? There is a certain level of understanding that is
undoubtedly requed: the theorist must understand what it is to feel honor,
and to live according to its tenets. Somebody who has never encountered the
concept will admittedly be unable to carry out an accurate descriptidn of it
that person will only be able to obsersgularities of behaviour in an
Austinian sense, resulting in a rather thin description of the practice. However,
the person who doasderstamchat it means to feel honor will be in an
appropriate position to describe the value. The observer mustabi$® the

57 JULIE DICKSON, EVALUATION AND LEGAL THEORY 43 (2001).
58 COLEMAN, METHODOLOGY, supraat 324.
59]d. at 326.
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understand that the value has a moral aspect: this recognition is essential
understanding the pivotal role that it plays in such a society. Nevertheless,
does not require the observer to endorse the moral ®4dpsicly RazOs
concept of the etached legal statement, we can understand and describe th¢
viewpoint accurately without any endorsement or rejection of its moral
merit®* In RazOs terms, the mesder can quite effortlessly inform the
vegetarian that she should not eat a-bpasatd brdt, whether or not the
former agrees with the philosophy of vegetari&hiEhe meaeater need

only understand the value of vegetarianism in the abstract: she need not find
an appealing moral position. Therefore, the observer may have to understan
the purpose or point of the practice, but this does not lead to the requirement
that a moral justification for this point is provided. In the Mafia context, one
might find the Code of Honor utterly reprehensible, but still be capable of
describing its relativevorth for those who value it. There are no
comprehensively neutral descriptions, but the theoristOs awareness of her r
as such allows her to consciously reduce the evaluative aspect of he
description. In the last analysis, if all members of thedyistiean consider

the concept of honor as worthy and valuable, she is perfectly capable o
referring to this fact and describing it, without assenting to it or endorsing it.

The moral neutrality debate is thus resolvable. Neither theFiReiSy
critique, nor the DworkirOberdiekPatterson critique, undermines the
possibility of morally neutral theory construction. Nevertheless, the theorist
will always bring her own presumptions into the jurisprudential sphere,
thereby influencing her analysis. Whileedddrl presumptions do not
necessarily constitute (moral) justification, they nevertheless render claims f
objectivity fallible. The theorist who purports to yield necessary truths about
the nature of law based on a presumpdiden inquiry will not wittemd

60 Indeed, many people external to the Mafia system have strong moral objections to the
concept of honour in this context. One example is Terranova, an lItalian Magistrate who
ruled that O[tlhe myth of aucageous and generous Oman of honor® must be destroyed,
because a Mafioso is just the oppositeO and who, incidentally, was murdered for his words
1979.

61 |t should be noted that Raz, an exclusive legal positivist and one of the most rigorous
proponens of the separation thesis in modern times, remains committed to hermeneutic
methodology. He agrees that O[i]t is a major task of legal theory to advance our
understanding of society by helping us understand how people understand theeselves.O
JOSEPH RAZ, ETHICS IN THE PUBLIC DOMAIN: ESSAYS IN THEMORALITY OF LAW AND
PoLITICS 221 (1994). Raz also agrees with Hart to the effect that O[d]escription may still be
description, even when what is described is an evaluagiehlOA. HART, THE CONCEPT
OF LAW, supraat 244.

62 JoSEPH RAZ, PRACTICAL REASON AND NORMS 175 (1999). For other examples of this
notion, sedosSEPHRAZ, THE AUTHORITY OF LAW, 156157 (2002).
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close scrutiny.l will examine this in more detail below in the context of
philosophical concepts and intuitions.

IV. PHILOSOPHICAL CONCEPTS

A serious challenge for the analytic legal positivist in present day jurisprudence
is her defence of tldaim to essentiafityn the basis of conceptual analysis.

The commitment of the legal theorist to hermeneutics means that she is
required to analysmnceptdich are understood by participants within the
social system. A scientific, predictive appr@acteither appropriate nor
satisfactory for this type of analysis, since social constructs are inherently
changeable and unpredictable. However, if it is the folk concept which is
being examined bthe theorist, questions arise as to the strength of
concetual analysis as a methodology, since the theoristOs presumptions will
always influence her interpretation of societal concepts.

Hermeneutic analytical positivist theories of law are generally constructed thus:
the theorist reflects on what she consittebe the central features of law. To

the extent that such features reflect the way in which the concept of law is
intuitively understood by those living under the system, these features will
form part of the theory. The theorist then chooses an inpersglective in
accordance with the central aspects of law in order to elucidate the concept
more fully. The theory which is constructed therefrom will be more or less
successful depending on its intuitive correctness to those operating within the
systemThis, at least, is what theorist considers herself to be doing. The reality,
| will argue, is quite another matter.

To my mind, there are two importastages in this process, namely
(i) the delineation of the ambit of the theory based on particifaindnin

and

(i) the success of the theory based on participant intuition.
In other words, what isignificaribout law, and what ultimately makes a
theory tru¢® are both factors which depend for their existence on the
intuitions of internal participe about the concept.

# According to theDXFORD COMPANION TO PHILOSOPHY, logical necessity is that which
Ofollows fronthe laws of logic alone.O Necessary truth, therefore, is truth which is, by nature,
necessary.
# According to theCAMBRIDGE DICTIONARY OF PHILOSOPHY, O[a] property is essential to
an entity if, necessarily, the entity cannot exist without being areinéthe property.O
65 In reality, this denotes theawyccess rather than truth. Although theorists are quick to
make claims to truth based on intuition, | will argue in Part V that the possibility of such
truth is in fact impossible.
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What if the possibility of exploring the intuitions of participants via
conceptual analysis were to fall away? Would truth based on armchai
philosophy be possibi®2 will initially review the debate surrounding
concepts in currémhilosophy. | will subsequently conclude that reliance on
intuitions remains a central aspect of the philosophical endeavor, and | wil
suggest that the analytic project is thereby subject to substantial criticism as
result.

A. What are Concepts?

Concepts are situated at the center of analytic jurisprtid@nceotes that

O[a] concept is a category of thought by which we divide up the®®world.O
Coleman also points out that O[t]he aim of Conceptual Analysis is to uncove
interesting and informagitruths about the concepts we employ to make the
world rationally intelligible to U8.More specifically, theoncepbnstitutes

the possible situations which are referred to by a particul&t Henwever,

rather than simply referring to all thoseams=#s where a word is used, (law,
after all, can refer to a whole host of different entities) we distil our concept
based on an implicit coherence between the terms used in a certain contex
Therefore, jurisprudents recognize that there is somethingterdnsi the

way we term law in relation to the state, in contrast, for example, to the way |
Is used in relation to the laws of mathematics. Conceptual analysis is th
method by which the theorist uncovers the properties which are common to
all subjectsn a given set, in order to reduce these properties to more
fundamental ternis. For Jackson, the main defender of conceptual
methodology in recent times, Oconceptual analysis is the very business

# According to th€€AMBRIDGE DICTIONARY OF PHILOSOPHY, truth is Othe quality of those

propositions that accord with reality, specifying what is in fact the case.O

67 Since analytic jurisprudence is, by definition, concerned with the elucidation of lege
concepts, by their ie nature they lie at the center of the jurisprudential enterprise. The
CAMBRIDGE DICTIONARY OF PHILOSOPHY states thus: Oanalytic philosophers have tried to
analyse the concept of propositions. This is conceptual analysis.O

68 BRIAN BIX, Raz, Authority,ca@onceptual Anabdsv. J. Oris 311, 315 (2005).

69 CoLEMAN, Methodologypraat 344.

70 See alsGAMBRIDGE DICTIONARY OF PHILOSOPHY: Oa concept may be understood as a
principle of classification, something that can guide us in determiningr v@netmtity
belongs in a given class or does notE[concepts are] general words (adjectives, comm
nouns, verbs) or uses of such words, an entityOs belonging to a certain class being deternr
by the applicability to the entity of the appropriate wonhK@e$er also notes that Ofthe
philosophical analyst] thinks that our implicit understanding of what it is a concept represen
determines the refefeéheeconcept. Sed AURA SCHROETER 85 Pacific Philosophical Quarterly
425, 426 (2004)

71 SeeRoderguezBlanco notes thad[tlhe goal of conceptual analysis is to describe or define
concepts in terms of other concepts or perhaps to say certain things in one vocabulary
terms of a more fundamental vocabulary®E&RONICA RODERIGUEZ-BLANCO, A
DEFENCE OF HART'S SEMANTICS AS NONAMBITIOUS CONCEPTUAL
ANALYSIS9 Legalheon99, 102 (2003).
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addressing when and whether a story told in one vogabutade true by

one told in some allegedly more fundamental vocabéMoré€dver, Farrell

points out that Oin general conceptual analyéis @n attempt to provide a

theory about what OmakesO somethiigbgnbreaking the concept down

into its mee fundamental categoriési®relation to legal theory, the method
investigates whether the expression OlawO can be reduced to more fundament
terms. Hart undertook this project by reducing law to primary and secondary
rules, Raz by reducing law to atiti.

The concept, created as such, must also Osurvive the method of possible
cases/Othat is, present an account of the term which coheres with our
intuitions. The Opossible worlds,0 or Opossible cases,O approach, described ir
more detail below, redi on intuitions for determining the conceptOs scope.
This is the most important facet of conceptual analysis: because the
methodology attempts to examine the use of our terms, recourse to intuition
about their appropriate use is essential. It is thecdolkept which is
elucidated in the case of &ty point is that you wonOt ever to get to the
bottom of a social concept without taking account of how that concept is
perceived by its participants. Law, as a social practice, is meaningless from a
totallyexternal perspectivdackson suggests that when we seek to understand

a concept, we are addressing that &sterding to our ordinary carfdeption

In this sense, we determine our Oordinary conceptionO by analysing our
intuition about various casd his in turn gives risedartheory, and O[t]o the

extent that our intuitions coincide with the folk, they reveal the folk tieory.O
The factual content of the subject may, according to this picture, be mind
independent, but due to the variation imgeamong people, the only way to
explicate the content of that factual material is to systematically analyse those
terms against our intuitions.

| will begin this discussion by exploring the famous attack launched by Quine
on the project of conceptualadysis generally, before investigating the fallible
nature of intuitions in philosophy specifically.

B. QuineOs Critique of Conceptual Analysis

In one of his most famous publicatiofig;o Dogmas of EmpificiQuine
rejects the analysynthetic wtinction, as introduced by Kant over 150 years

72 FRANK JACKSON, FROM METAPHYSICS TO ETHICS. A DEFENCE OF CONCEPTUAL
ANALYSIS28 (2000).

73|AN P. FARRELL, H.L.A. Hart and the Methodology of Jurisptddende Rev. 983, 998
(2006).

74 JACKSON, supraat 19.

751d.at 31.

76]d.at 32.

TTWILLARD VAN ORMAN QUINE, TwO DOGMAS OFEMPIRICISMB0PHIL. REV. 20 (1951).
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previously? The analytisynthetic distinction is central to conceptual analysis.
An analytic statement is one which is considered true solely by virtue of its
meaning, such as, Oall bachelors are unmiaittiésl definitionally true. For
Quine, we can only acquire knowledge of the world through experience of it,
rather than relying on armchair philosophy: we c&noathat all bachelors

are unmarried without direct experience of this phenomenon. Tehgredor
Quine, it was widely acceptable in analytic philosophy to speak of truth by
virtue of meaning alone. However, Quine argues that truth by definition alone
is inadequate as part of the philosophical undertaking. in fact nothing
definitive can be sa@bout particular propositions in themselves; moreover,
our belief system as antiretfas well as its constituent elements) is subject to
the Otribunal of experienceO and any particular statement can be coerced ir
truth so long as sufficient changesmade to the belief system as a wWhole.

In short, there is no necessary distinction between conceptual truth anc
contingent truth. This is QuineOs famous argument regarding confirmatiot
holism. In other words, if evidence is brought to light which wuopgérato
contradict a proposition, that evidence is not fatal to the propositionOs statu:
instead, the statement can remain true so long as alterations are mac
elsewhere within the system of b&li€herefore, both analytic and synthetic
claims are resable in light of conflicting evidence. As a logical corollary, then,
analytic statements do not individually avoid the tribunal of experience, anc
thus cannot be deemed torteeessatrilye.

For Quine, empirically confirming or infirming a statemefihed its
meaning. Therefore, the statement that Oall bachelors are unmarriedO cani
have meanind® such an investigation would simply result in circular
argumentation, which is clearly undesirable. Knowledge of the world can onl
be a postericcbnr Kant, and therefore concepts have no meaning in and of
themselves, and can shed no light on the materiallwallciow turn to the
importance of the rejection of the analg§iathetic distinction for conceptual
analysis po£puine.

C. Conceptuanalysis after Quine
Jackson is entirely conscious of the Quinean criticism in this regard. He

therefore distinguishes between modest and immodest conceptual analysi
The immodest version draws conclusions based on conceptual intuitions

8 SeéMMANUEL KANT, QRITIQUE OF PUREREASON (1998). At &, Kant notes:

In all judgments in which thdaton of a subject to the predicate is thoughtEthis
relation is possible in two different ways. Either the pre@itsti®ngs to the
subjectA as something that is (covertly) contained in this coA¢eptB lies
entirely outside the conce®t though o be sure it stands in connection with it.
In the first case, | call the judgment analytic, in the second synthetic.

79WILLARD VAN ORMAN QUINE, Two Dogmas of Empirié@riL. Rev. 20, 38 (1951).

80See, suprate 70.
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(both individualand collective) about the intrinsic nature of the material
world. This is dangerous, according to Jackson, because it Ogives intuitions
about possibilities too big a place in determining what the world%sAike.O
conceptual project of this type wouldoad intuitions a central status: if folk
intuitions indicated that plants did not require sunlight for growth, this would
form an important part of the concept of plant life. This type of analysis
leaves no room for critical interaction with folk intustio

The more modest version does not accord intuitions such a status. This
version Ois not being given a role in determining the fundamental nature of
our world; it is, rather, being given a central role in determining what to say in
less fundamental s given an account of the world stated in more
fundamental term&@herefore, the analysis merely describes our concept of
the world, not the world in itself. Jackson claims that this modest approach
agrees in practice, Owhile dissenting in theory@hér@puinean critiqué.

This is so because the modest version does not purport to describe the
material world in a representative manner, and thus does not rely on empirical
evidence for its validity. All that it claims to do is to descrilcermept the

world: the way we interpret the world, regardless of what lies without.

Jackson appears to adhere to the OKripke empmieachO to conceptual
analysis, which is an attempt at saving conceptual analysis from the threat of
Quine. In response to Qujndackson notes that O[tlhe possible worlds
approach is one way of responding to this chalféhgetd context, Kripke

has attempted to rescue analytic philosophy by constructing an idea of
necessity that is not based on conceptuafttdehsubstitigs an account of
conceptual meaning with an account of metaphysical meaning with his idea of
Opossible worlds.O Kripke has thereby constructed the notion that there are
many possible worlds, and the necessity of meaning is tested against these
worlds. Undethe process of rigid designation, a naming event occurs where
we attach a name to an entity. Once we have attached the name, anything we
later find out about the substance is necessarily true, because it is true in every
possible world where the namivgre took place. Fodor exemplifies this

well:

[T]here are worlds that are just like ours except that thereOs nobody in
them, and worlds just like ours except that everybody is in them
except President BushENotice, however, that there is no (possible)
wordd in which 2+2=5; and none in which bachelors are

81 JACKSON, supraat 4344,

82]d.at 44.

83|d.

84|d.at 46.

853AUL KRIPKE, NAMING AND NECESSITY(1980).
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marriedEHere we seem to have a 4foonceptual notion of
necessity.

However, if conceptual analysis is gone, reliance on intuition remains. Fodo
refers to Hilary PutnamOs teanth dilemma in thisgard. If one were to
discover a substance which was identical to water in every way but was mau
of a different substance, (for example, made of XYZ rather i@pwdild

our intuitions guide us in concluding that it is water? According to Putnam,
our inwition would say that it is not water, and that it is necessaslyraol

not water, because it is not wateewery possible .wevkh if all of our
intuitions were in agreement on this matter, Fodor questions whether
intuitions can yield truth atl: Osome story is needed about what makes such
intuitions true (or false) about what possible worlds there are and, as far as
can see, the only candidates are facts about coffcEpté€iore, QuineOs
criticisms still stand.

Jackson offers his matl@pproach as a nod to Quine, and while he endorses
the Kripkean response as a method of provapripriruths for conceptual
analysis, theseprioriruths will only be true of the concept, not of the world
itself®® Nevertheless, | will not here cem myself with the extent to which
Quine undermines JacksonOs project, or indeed, the extent to which Kripk
undermines QuineOs project. Instead, what is here argued is that an appea
intuitions in analytic philosophy remains unavoidable and i$ iappeal
which renders analyticity fallible. In this context, Bix pointedly asks: Oli]s
conceptual analysis of law, in the end, merely sogiatgical investigation

into oneOs communityOs linguistic mtwf?oﬁlsé(answer to this appears to

be a resunding yes. | will argue in Part V that an appeal to intuitions renders
the jurisprudential endeavour fallible, and therefore undermines any claim:
which it makes to essentiality in explicating the nature of law.

V. INTUITIONS IN PHILOSOPHY

Sosa paits to the fact that O[p]hilosophy has perennially relied on what seem:
intuitively right to the reflective mirfd.@n intuition is a Judgment which is

not made on the basis of some kind of explicit reasoning process which ¢
person can consciously obsemiitions are fundamentally important in the
analysis of social concepts, and are thus central to the hermeneutic metho

86 ERRYFODOR, WaterOs Water Every@éiapeiDON REV. Books Oct. 21, 2004t 18.
87]d.at 18.
88 JACKSON, supraat 49.
89 BRIAN BIX, Joseph Raz and Conceptual AO&§disi. MINN. LAW SCHOOL LEGAL
STUDIES RESEARCHPAPERSERIES 11.
90 ERNESTSOSA, Intuitions and TruthP. Greenough & M.P. Lynch eétkuUTH AND REALISM
208 (2006).
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As noted above, hermeneutic concepts differ from natural kind concepts in
that they influence the way in which we understand esrsatd in the way

that the hermeneutic function fixes the conceptOs exteAdioeory of law

must therefore account for the intuitions of those partaking in a social practice
if it is to be a successful social theory. | will examine the role amnintuiti
conceptual analysis, and will proceed to analyse the methodology of intuition
in the contexts of reflective equilibrium and cognitive diversity.

A. Intuitions and Folk Theory

It is generally accepted that insofar as a theoristOs intuitioa watindice
intuitions of the folk within a social practice, the folk theory of that concept is
revealed. For Jackson, this means that the Ogeneral coincidence in intuitive
responses to the Gettier examples reveals something about the folk theory of
knowledle in the sense of revealing what governs folk ascriptions of
knowledge®The Gettier countezxamples are a series of problems which
question the traditional definition of knowledge as justified true*s@fief.

of the counteexamples reads thus: Sm#hustified in believing the false
proposition that (i) Jones owns a Ford. On the basis of (i), Smith infers, and is
thus justified in believing, that (ii) either Jones owns a Ford or that Brown is in
Barcelona. As it happens, Brown is in Barcelonapdigis true. Therefore,
although Smith is justified in believing (ii), he doeknoot(i). These are

cases where a person has a justified true beligflthiatioes not know.

There has been overwhelming agreement as to the results given in the
counterexamples and thus they were initially seen to offer a new insight into
the folk theory by virtue of general intuition. However, it will be seen from the
discussion below that the Gettier couat@mples do nothing more than
testify to the fact thantuitions about knowledge differ from person to
person, and from region to region, a fact which is detrimental to the
methodology of reliance on intuitions in arriving at folk theory.

Jackson argues that in order to reveal the folk theory, all onedoas t

extend, or project oneOs own intuition about possible cases onto the intuitions
of others: Ooften we know that our own case is typical and so can generalize
from it to others®That is, we can generalize our own intuitions to that of

the folk sine we share the same folk theory. However, faithfulness to the
intuitions of the folk is subject to two provisos. First, Jackson argues that if
our audience happens to be theoretical physicists, and the subject is phrased in

91 FARRELL, supraat 1002. Natural kind concepts are those concepts whose extensgbn is fixe
by whatever scientific generalizations employ the concept. Further, their boundaries will not
be defined by the attitudes people have towards them.

92 JACKSON, supraat32.

93EDMUND GETTIER, Is Justified True Belief Kno28&dge¥sis112 (1963).

94 JACKSON, suprgat 37.
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terms of theoretical physics viuld be the intuitions and stipulations of this
special subset of the folk that would hold centre $tegecond, we should

be prepared to make sensible adjustments to folk concepts where this i
required. A limited massaging of the intuitions ofalked thus acceptable.

This can be done, according to Jackson, due to the objective nature of foll
theory:

| take it that it is part of current folk morality that convergence will or
would occur. We have some kind of commitment to the idea that
moral dsagreements can be resolved by sufficient critical refi2ction
which is why we bother to engage in moral debate. To that extent,
some sort of objectivism is part of current folk moféality.

This statement is indicative of the reflective nature of d@sksonceptual
analysis. The objectivism mentioned is in fact simply the result of consciou:
reflection about possible cases via theoretical reflection. Therefore, it become
necessary to examine whether objectivism can in fact be achieved throug
cognitive reflection, and if it cannot, whether presumptions to this effect are
detrimental to the conceptual methodology.

B. The Importance of Intuitions for Reflective Equilibrium

Reflective equilibrium is a method of engaging in controlled thought
experimets, initiated by Goodman and made popular in more recent times by
Rawls” Because concepts are entities which are not immediately available t
us, engaged reflection is seen to be necessary for their explication. Th
method of reflective equilibrium is dali used to characterize a system of
principles and judgments that have been brought into coherence with one
anotherEC®® Therefore, a set of observations about the concept is made, and
a theory is constructed to account for those observations. Wheris there
recalcitrant data, it may be dismissed as faulty or irrelevant. However, whetr
recalcitrant data is impossible to dismiss, the theory will have to be alterec
Revisions are thus subjectively carried out, according to the intuitions of the
theorist. Thetheory is tested against intuitions about cases which are
imagined, and the resultant intuition about that case will then play a firm role
in theory construction. The theory will subsequently be used to make
predictions about cases on which intuition ledeen consulted, Oor on
cases that were not part of the intuitive base from which the theory was

951d.at 4647.

%|d.at 137.

97 See generalhHN RawLs A Theory of Jusf{@®e ed., Harvard University Press, 1971);
NELSONGOODMAN, Fact, Fiction and For@tastard University Press, 1955).

98 STEPHEN STICH, Reflectivglibrium, Analytic Epistemology and the Problem of Cagnitive Div
in DePaul & Ramsey edRETHINKING INTUITION : THE PSYCHOLOGY OFINTUITION AND
ITSROLE IN PHILOSOPHICAL INQUIRY 97 (1998).
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generated®Ontuitions therefore have a central role to play in the analysis.
Cummins thus notes:

If we want to criticize reflective equilibrium, then,amesquarely
reduced to asking what authority the intuitions themselves have; to
asking, that is, whether intuition can play the role observation plays in
scienceé®”

Cummins argues that in science, conflicting propositions must be explained
away in some @ctive fashion, in order to maintain its credibility as a
discipline. For example, if there is a disagreement as to whether the night sky
rotates clockwise or antockwise, there would have to be a method for
resolving the dispute; agreeing to disagoe& simply not be satisfactory
under the circumstances. On the other hand, reflective theory cannot resolve
disputes that arise about the evidence in question, in the main because it is
common for theorists to presume that there is intuitive agreentkiitjsa

gives rise to a selection effect, substantially weakening the theory. Cummins
concludes that the methodology is epistemologically useless, untrustworthy,
inaccurate and biased.

There are degrees of reflective equilibrium employed by philosdghers

social sciences. Although many philosophers will not explicitly adhere to the
method, testing intuitions and bringing results of such tests into coherence is a
common feature of current analytic philosophy. Hintikka argues that true
reflective equidrium is in fact difficult to come by: Othe vast majority of
appeals to intuitions by contemporary philosophers cannot be conceived as
controlled thought experiments nor be justified by recasting them && such.O
Regardless of degree, however, the metredawed one. In attempting to
achieve intuitive consensus, the theorist moves uneasily between the
consensus of the populous in ideal deliberative conditiongeafakcto
consensus. Stich is critical of this approach, noting that Oone influential
propo®l for solving the problem of cognitive diversity, a proposal that
invokes the notion of reflective equilibrium, will not widtkR@flective
equilibrium is an inherently subjective method of analysis and therefore
cannot give rise to general and necesséng about the nature of a social
practice. Even if an assumption of cognitive uniformity is true, the theory
does not itself harbor truth: once new evidence comes to light the theory must
be redrawn to accord with the empirical data and thereforegnedbantial

can be revealed as a result of the process.

99 ROBERT CUMMINS, Reflection on Reflective Equilildefaul & Ramsey edRETHINKING
INTUITION , supraat 114.
100]d. at 115.
101 JAAKKO HINTIKKA , The EmporerOs New In@@briiL. 127, 147 (1999).
1025rICH, supraat 95.
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| will now proceed to the hotly contested notion of cognitive diversity.
C. Cognitive Diversity

It is argued here that presumptions of cognitive uniformity are generally hast
and blind.Cognitve diversity is a very real phenomenon in society and is an
issue which is significantly overlooked in current jurisprudential thought. Folk
theory, as employed by conceptual analysts, is not a grand narrative
attitudes in society and ultimately mugditferentiated to accommodate for
distinctions in societal attitudes.

Weinberg, Stich and Nichols have made important developments in this
regard? Their research indicates that the Gettier coartamples report
nothing more than specific facts alibet intuitions of subgroups in society.
The research reveals that different people in differertesociomic classes

and ethnic groups have systematically different intuitions about particular
cases.

In a thoughtexperiment, Weinberg et al. found thatitions in fact do not
maintain uniformity from culture to culture. One problem posed during their
research read thus:

Bob has a friend, Jill, who has driven a Buick for many years. Bob
therefore thinks that Jill drives an American car. He is nm&, awa
however, that her Buick has recently been stolen, and he is also no
aware that Jill has replaced it with a Pontiac, which is a different kind
of American car. Does Bob really know that Jill drives an American
car, or does he only believ&it?

75% of subjects with a European background answered that Bob Oonly
believes,O with 25% stating that Bob Oreally knows.O However, interesting
members of other cultural backgrounds had dramatically different intuitions.
57% of people whose cultural backgroua$ East Asian and 61% of
subjects whose cultural background was Indian or Pakistani answered the
Bob Oreally know¥0

Stich also refers to the work of Richard Nisbett, who has Oshown that there
are large and systematic differences between EasaAdidiiesterners on a
long list of cognitive processes including perception, attention and memory.(

103] eiter refers to this research in his discussion of natuSdismTER, supraat 47.

104 JONATHAN M. WEINBERG, et al. Normativity and Epistemic Int@Ri®as . Torics429,
441448 (2001).

105|d.
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Furthermore, Stich refers to a series of cases, including those presented by
Jonathan Haidt et al., in which significantly different moral intuitions arose as
between different soegwonomic classes in soci&ty.

On a similar note, Wisniewski argues that studies proving what seem like
legitimate intuitive responses to draw are actually found to be wrong in many
cases. He thus warns: O[i]t is clear thataleses must be very careful about
relying on their own intuitions in formulating theories of thought and
behaviour. Experimental methods are absolutely essential for determining the
validity of such intuition$’©

Gopnik and Schwitzgebel have also dopertant work in this area. They
argue that 20century physics, for example, has Onotoriously shown the
inaccuracy of our everyday intuitions about the nature of space andtimeEO
For them, lay intuitions are often used as a foundation for a thednyiswhic
then applied to other domains by analogy and they argue that philosophers
who do this, Ohave notoriously violated the intuitions of folk psych%logy.O

Although it will often be possible to predict the intuitions of others when their
mentalities areell known to us, this will not always be successful, particularly
where the subjects of the analysis originate from different ethnic or socio
economic backgrounds. Habermas, in outlining his theory of deliberative
democracy, gives the example of pamdnthildren from different cultural
groups not arriving at pargeiching meetings. While it might be tempting to
conclude that they are simply not interested in taking part in the meeting, it is
possible that an examination of tb&mntuitions wouldeveal very different
motivations for not arriving, such as an unwillingness to be judged by
members of the foreign culture, or financial constraints in obtaining transport.
For Habermas, this is a warning against the superimposition of
preconceptions frorthe theorist to her subjects. On a practical level, where
that superimposition occurs, the voices of philosophical subjects would be lost
on the theorist and thus communication at this most basic level can alter the
development of the theory tremendously.

In sum, folk intuitions cannot be said to be universal, even where they are
employed for the modest purpose of describing our concept alone. Leiter
argues that there is little reason to believe that such cognitive diversity would
not also apply to theoncept of law. Indeed, he notes that the Oxfordian

106\WWEINBERG et al. supraat Section 3.
107 EpWARD J. WSNIEWSKI, The Psychology of IntuitiobePaul and Ramsey eds.,
RETHINKING INTUITION, supra
108 ALISON GOPNIK & ERIC SCHWITZGEBEL, Whose Concepts are They, Anyway? The Role of
Philosophical Intuition in Empirical PsyéreRagy & Ramsey edsipraat 78.
109]d, at 83.
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jurisprudential world has dominated the scene for over 50 years and that thi
is likely to have a selection effect on the relevant weight accorded to differen
intuitions in analysing 1aWk.

If intuitions are ethnically and seempnomically situated, therefore, it is
unsatisfactory for the theorist to arbitrarily impose her own intuitions onto the
intuitions of members of society, as is the case in analytic legal philosophy i
general. Ultimately, thmsocess will not demonstrate the truth of the folk
theory. As noted above, intuitions are an essential part of (i) delineating whe
is significant and important about features of the legal system, and (ii)
demonstrating the truth of a given theory of aeunof law. During the
process of theory construction, the philosopherOs apparent reference to fo
intuitions in delineating her subject matter, and the same reference in testin
the success of her theory, can be nothing more than a blind guess, based ¢
highly subjective considerations. The theorist can thus either carry out opinior
polls to discover the intuitions of those within its subject Ha#ed assert

the truth of the resultant theory as geographically and temporally limited, or
the theorist @n do what she has always donemain in her armchdrand

accept the very fallible nature of her results.

D. Conceptual Analysis, Intuitions and Positivism

| will now examine the fate of legal positivism in light of the foregoing
discussioit> A mgority of analytic legal positivists seeks to provide an
account of law which explicates essentiédatures: features which arise
necessarily in every legal system. Austin notes that analytic jurisprudenc
strives for Othe essence or nature whichmisnao to all laws that are
properly so called*® will examine the positivist school in relation to the
theories of Hart and Raz in particular.

Let us recap on HartOs-gaitlaimed goal in legal theory:

My aim in this book was to provide a theorfawaf which is both
general and descriptive. lgyeneral the sense that it is not tied to any
particular legal system or legal culture, but seeks to give an explanatol
and clarifying account of lawEMy accountéscriptiire that it is
morally neutiaand has no justificatory aimst

110] EITER, supraat 4849.
111This would morgroperly become a sociological inquiry rather than an analytic one.
112\While my focus will be on positivism in this regard, the following discussion is relevant for
all legal philosophy which relies on conceptual analysis and intuitions as part of its
philosophical armoury.
1I3AUSTIN, supraat 11.
114HART, CONCEPT OFLAW, supraat 23240. Emphasis original.
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The second tenet of this claim, namely, the possibility of description for legal
theory, has been examined in Part Ill. What is relevant for my present
purpose is to explore the possibilitgerfierplrisprudence.

Hart seeks to describe the institution of law in a universal fashion. He is
undoubtedly engaging in conceptual analysis in his undertaking, whether of a
modest or an immodest nattifdde is seeking to explicate tomcept law,
something which he consideygyive rise to universal truths about the nature

of law. My goal here is to point out that positivism cannot yield general truths
by virtue of its use of conceptual analysis and its consequent use of intuition
pumping. This will be demonstrated below.

Raz is also concerned with general jurisprudence: he notes that a theory of law
is Oa set of systematically retatedropositions about the nature of 1&¥.0
RazOs primary objective is to provide an account of law which highlights its
essentideatures,those features which differentiate it from other social
institutions. OAt its most fundamental, legal philosophy is an inquiry into the
nature of law, and the fundamental features of legal institutions and
practices!& He is of the view that legal thebag universal application, Othat

it Bwhen successflprovides an account of the nature of law, wherever and
whenever it is to be fountt®lowever, Raz is quick to differentiate between

the concept an entity and itsatureconcepts are a Ophilosoghiceation®

and constitute Ohow we conceive aspects of the world, and lie between words
and their meaning, in which they are expressed, on the one side, and the
nature of things to which they apply on the otReFQ Raz, legal theories

are theories ofhe concept of la¥* Nevertheless, O[a]n explanation of a

115 A number of commentators have emphasized the modest nature of HartOs conceptual
analysisEg. VERONICA RODERIGUEZ-BLANCO, A Defence of HartOanSesnas Nonambitious
Conceptualdysis, sup&ee als@RRELL supraat 998. On the other hand, Coleman implies
that HartOs is a form of immodest conceptual an#gsis.generaldpLEMAN,
METHODOLOGY, supra

116 JosepHRAZ, Can There Be a Thebagwah Martin P. Golding & William A. Edmundson
eds.,THE BLACKWELL GUIDE TO THE PHILOSOPHY OF LAW AND LEGAL THEORY 324
(2005). Emphasis added.

117Raz, Two VIEWS, supraat 3.

118Raz, Can There Be a Theory pslawat 340. For a critique of thisicde, sed&ROBERT
ALEXY, On Two Juxtapositions: Concept and Nature, Law and Philosophy: Some Comments ¢
RazOs OCan There Be a Theory206fReaw@QlURIS 162 (2007)Alexy agrees with the
possibility of the universality of the nature of lawakestissue with RazOs description of
the concept as exclusively parochial and with his contention that legal philosophy cannot be
part of the law.

119RAz, Can There Be a Theory fupamat 324.

1201d. at 325.

121 Raz also describes adjudication byeviof the concemf adjudication rather than
explicating its nature. He notes that his observations Oare meant to be faithful to the
accepted theory of the practice rather than to the practice 8seli€EPH RAZ, THE
AUTHORITY OF LAW, supraat 181
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concept involves explaining the feature through which it applies to its object
or property, but also explaining more broadlyntdiareof the object or
property that it is a concept 6Gonceptsnay be similar, but not identical

to, lawOs nature, and it is an analysis of the latter which is the main task
jurisprudence. For Raz, any successful theory of law both explains the law ar
contains propositions that amecessatilye about it. ThusQthe essential
properties of the law are universal characteristics 6flaacording to Raz,

the fact that law has an essential nature does not imply that it cannot chanc
over time, it simply means that when what was once law has sufficiently
changedit will enter a transition and will no longer be law thereafter. Our
concepts are thus parochial and subject to change, whereas the nature of lan
universal. However, where there are different concepts of law in existence ¢
any given time, it @ircorcept which is fundamental: Oit is our concept of law
which calls the shots: other concepts are concepts of law if and only if they ar
related in appropriate ways to our concéfit§t@refore, according to Raz,
there can be societies which do not shareangept of law but who still
OhaveO law. However, the lurking question throughout RazOs discussion is
if the nature of law and the concept of law can be differentiated, one yieldinc
universal truths and the other offering parochial narratives thawvwe are

to explicate thenatureof law? If RazOs central claim is to insist on the
possibility of universal and objective legal foundations, how does he suppos
we go about this task? He ends on a modest note:

That does not establish that a thedhgaw is in principle possible, or that if it

is possible it can achieve objective knowledgeETo positively establish the
possibility of a theory of law we need to examine the nature of explanation
and of objectivity’>

Therefore, objectivity does notsariout of an analysis based on concepts.
Although Raz purports to be discovering the nature of law through the use of
conceptual analysis, he cannot sustain the position that anything mind
independent or objective is in fact revealed through this methodolo
Stavropoulos explains objectivity well:

In a classic approach, a domain is objective in case the existence an
character of the objects that populate the domain is independent of
the mind, that is, of thoughts, beliefs, desires, and other asflets of

mental. This approach puts the emphasis on the world, and treats the
standing of our thoughts or beliefs about these objects as derivative. It
says that our thoughts or beliefs about these objects are capable o

122Raz, Two VIEWS, supraat 8. Emphasis added.
123RAaz, Can There Be a Theory ofupmaat 328.
124]1d. at 332.
125]d. at 340.
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being objective in virtue of the facatteality contains the objects
that it doesE?®

Of course, mindhdependence is notoriously difficult to define. | will assume

for our sake that objective truths hold independently of our thoughts and
beliefs. Therefore, there is a logical space, tcausep8tlosO terms, between

how we understand things and how they actually are. The goal of positivism is
to uncover aspects of the law which areimoiependent and therefore not
limited temporally or geographically. Even if the law has some universal
naure, | argue that this essential core cannot be explicated by employing
conceptual analysis. Unlike science, there is no standard of reference by which
the social practice of law can be measured. Statements about concepts cannot
be verified or falsifiedrédctly, unlike statements about the objects of natural
scienceslhere may be certain practices within the legal system which can be
enumerated, but the question: Owhat is the concept of lawO will never produce
answers that reveal lawOs nature if concapaiysis is at the heart of the
theoristOs methodololj\beliefs regarding law are Ofalse,O there is no way for
the theorist to correct them, except to use her own system of beliefs as a
standard, which cannot give rise to objective results.

Neverthéess, positivism seeks to lay bare truths aboodtilef law based

on its elucidation of the concept of law. There is no doubt that Hart seeks to
explicate theoncept law; his primary work goes by that very name. On the
other hand, while Raz isaa of the limits of conceptual analysis, he does not
avoid the charge of limiting himself to results which are local. His account of
authority is an account of thencepf authority; his account of law is an
account of theoncept law. He does notdaquately explain how an analysis

of the concept of law can lead us to an understanding of the nature of law.
Thus it is my claim that concepts cannot take us any closer to an entityOs
nature: if anything, they will only distort its nature. On the ondRlaand a

fierce advocate of essentiafiSnon the other, he accepts the fact that a
methodology for discovering the objective nature of law yet has to be
developed® In the meantime, he remains satisfied to employ conceptual
analysis. This, admittedlynisdest conceptual analysis but it does not exempt
him from error since, as noted above, even modest conceptual analysis cannot
offer truths which are essential in character.

Conceptual analysis, as employed by both Hart and Raz, clearly requires a
depadence on the intuitions of legal subjects. The limited nature of its results
must thus be accepted. Hart relies on the convergence of the use of language

126 Nicos STAVROPOULOS Objectivjtin Martin P. Golding & William A. Edmundson eds.,
THE BLACKWELL GUIDE, supraat 315.
127Seesupranote 114.
128Seesupranote 116.
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of his subjects, but this assumes the fact that iheomvergenceThe
discussion of the Gettieounterexamples above highlights the fact that not

all people at all in times in all places will agree on linguistic definitions.
Particularly when it comes to legal practice, there is no precise definition o
many terms and even if there is general cussethere will always be
peripheral dissentef8 which then requires the theorist to prioritise the
majority of linguistic users according to his intuition of which category of
users is correcthis assumption is nothing more than a superimposition of
HartOs intuitions onto those who are the subject of his inquiry. RazO
description of authority falls into the same error.

There may be characteristics which are essential to law, in the sense that [
must harbor them in order for it to be law, but angstigation into this
essential nature based on concepts requires a subjective analysis which
limited to the attitudes of a subset of the participants within the legal system
In addition to this, even a modest claim to be describirgpnicept law

done, and not its universal nature, is a fallible enterprise based on the
preceding discussion about intuitions.

Williamson cogently argues that we Oshould face the fact that evidence
always liable to be contested in philosophy, and stop usingrtalkion to
disguise this unpleasant fact from oursel¥ddedcorrectly points out the
anomaly that positivism prides itself on its rigor, and yet remains satisfied tc
rely on a methodology which has no epistemic foundation whatsoever.
Obviously all metidologies fall into this very tr&pbut the point is that
positivism (unlike many schools of jurisprudence) continues to reject this
criticism in going about its tagkand | think itOs very important that
positivists begin to take heed of it insteadaaighing on in denial.Based

on the foregoing, there is little to say that the positivistOs findings are anythir
more than an account of the theoristOs subjective reflections, verified by &
uncertain number of subjects within the legal community.forberd
positivismOs claim to essentiality does not hold, it is important to examine ho
the future of the jurisprudential endeavor is to proceed.

VI. THE FUTURE OF LEGAL THEORY

Can armchair jurisprudence be abandoned on the basis that it dadd not y
necessary truth? The response to this proposal has been diverse. | will beg
by examining three prominent positions which have been advanced as
alternatives to traditional analytic positivism in this regard.

A. A Postmodernist Approach

129TIMOTHY WILLIAMSON, Philosophical OlntuitionsO and Scepticism ab®DiAlLRigeorent
109, 109 (2004).
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The postmdernist school of thought is acutely aware of the problem of
essentiality, or lack thereof, facing legal theory today. Despite its inherent
ability to evade definition, it is generally agreed that postmodernism is
skeptical of the analytic agenda of aiclgegrand theory in the form of
structured, intesubjective truths. The postmodernist approach to theory has
been introduced into jurisprudence most prominently by Balkin.

Balkin argues that reality is changed through interpretation. While there may
be mindindependent entities, such entities are not comprehensible or
explicable in their independent form. Therefore, universal characteristics are
not discoverable through any of our current philosophical mechanisms. As a
result, Balkin vehemently opposég tpossibility of grand theory in
jurisprudence. Instead of constantly striving for it, he suggests an alternative:
an approach embracing cognitive diversity by exploring the subject in all its
forms. He therefore proposes, Oto understand the nature \wé lawst
understand the nature of legal understantffhg.O

According to Balkin, as we interpret entities, the subjectOs horizons fuse with
those of the entity, and, once interpreted, both the subject and the entity are
respectively changed. When examsungething like the nature of coherence

in law, therefore, it is important that the theorist focuses on the legabsubject
well athe legal object. Legal concepts such as coherence are not, according to
Balkin, preexistent but instead are the resujud§ments made by the legal
subject when reflecting on law. Therefore, legal theorists should develop a
Ojurisprudence of the subjé®tme which recognizes that questions about

the nature of law must be concerned Owith the ideological, sociological and
psychological features of our understanding of the legal SyskéenmOtes

that:

These cultural norms and frameworks of understanding are not simply
superimposed on an individualOs preexisting beliefs; they constitute her and
form part of what makes han individual. Subjectivity is what the individual
subject brings to the act of understanding; it is what allows her to construct
the object of her interpretation so that she can underst&nd it.

130 Jack M. BALKIN, Understanding Legal Undersixtdviage L. J 103, 106 (199B994).
Balkh seems to use OnatureO here to refer tachegatteristigther than thessential
properties of law.

131]d. at 107.
1324.
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BalkinOs objective in this regard is to view the ‘Stiajelcbbject™ of legal
interpretation as equal partners in the construction of the legal system. Fo
him, subjectivity is not necessarily individuality, since shared ideologies ca
give rise to shared outward understanding. He likens ideology to Oculturz
software,&°a copy of which is given to each of us, so that where our copies
are similar, we will experience a type of shared understanding. Embedde
cultural ideology means that Othe beholder is not fully in control of what she
seesX¥ She can only make judgmtsthrougher ideology and cannot choose

the terms of her ideology or social construction.

BalkinOs objection to theorizing which ignores the legal subject revolve
around the issue of projection: the ideology of the theorist who ignores the
legal shject is consequently superimposed onto that of the subject, not only
making the subjectOs influence on the legal concept seem invisible, but al
misdescribing the legal concept.

For Balkin, legal understanding is a purposive activity, and themaamg as
possible descriptions of law as there are purposes. Judgments of leg:
coherence arise out of one particular form of understanding, which Balkin
termsrational reconstrudtiue is the attempt to see reason in legal materials,
to see them as a pddle and sensible means of human regulation. Such
judgments rest upon our psychological needs: our need to make sense of tt
world and to preserve our belief in our own coherence.

However, rational reconstruction is only one form of understanding, and
Balkin duly points out that there are many internal participants, as well a:
many different purposes attributed to law by each relevant subgroup. The
biggest problem with analytic theorists, then, is their tendency to categoriz
according to one or othewmroup, and to brand this subjective subdivision
as a general and objective theory of law:

By forgetting the different purposes of understanding and the socially situatec
nature of understanding, they may elevate a particular form of understanding
uselil as it may be in a particular context and for a particular purpose, to a
universal statd

Despite BalkinOs reluctance to generalize the diverse nature of intern
perspectives and purposes of actors in law, he nevertheless adopts a critic

134|n this context, consistent with BalkinOs use of the terms, OsubjectO refers to the interpr
and OobjectO refewghe object of study.
135|d_

136]d. at 108.
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1381d. at 136.
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perspectie towards the attitudes of the participants in the legal Sy$tem.

the end, the theoristOs own ideology will always be imposed onto the subject
with this type of critical approach, and Balkin thus finds himself in the same
position which he wishes t@age, thereby avoiding the problem of cognitive
diversity rather than solving it. Intuition is an important feature of BalkinOs
approach: he is an armchair theorist after all. Intuition, while fallible, therefore
appears to be utterly unavoidable, eventhierpostmodernist. Although
postmodernism claims to be sceptical about any kind of blind assertions of
truth 2*° Lynch correctly notes that O[w]hen engaging in inquiry, no matter how
carefully, somethinig always being taken for granted as immediately
obvious.&' Even at our most sceptical, we cannot question everything at
once.Somethimgust remain fixed, and in the end, that something will be
intuition. Williamson argues that O[a]t some point we are entitled to hold on to
what we know, and apply it,0 eéfamat we OknowO is objectively fallible. For
him, even though O[o]ur fallibility about our evidence is unavoidable; we have
no alternative but to muddle through as best we can.0 A despondent
conclusion, perhaps, but one which seeks to avoid the degelsaof
postmodernism, a method which appears to amount to an endless search for
something that remains forever beyond our grasp.

This discussion highlights an important point of concern for all theorists: the
extent to which we are willing to takeaserfacts for granted in order to
begin from a stable philosophical foundation, and to thereby work our way up.
If nothing is taken for granted, a postmodernist approach ensues, and infinite
questioning is at large. Although this project is insightthledmasis that it

does not create any elaborate fictions of truth or necessity, and instead
embraces the impossibility of truth in all its forms, progress cannot be made
with such an approach. Postmodernism may have no qualms about this, but
many people din the end, it seems that a choice must be made between the
search for universal and objective truth and the desire for progress in a
pragmatic sens&ven if pomo is a more accurate depiction of the state of the
universe, it hinders progress, and shace between accuracy/truth and
pragmatics/progress must be made.

If the postmodernist method is honest on the one hand, it is eounter
productive for theory building on the ott&ren if we were accept that what
pomo discovers is closer to truth thdratwother theorists discover, we care
about formalizations, at least if we believe in the possibility of and desire to

139 Balkin argues thus: Ol believe that we must ground jurisprudence in a critical perspective,
one that employs ideological critique to reflect on our internal experience Seéaw.O
BALKIN, supraat 110.

140|t should be noted that modernism also adopts this position.

141 MICHAEL P. LYNCH, Trusting IntuitipirssP. Greenough & M.P. Lynch edSRUTH AND
REALISM, supraat 236.
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attain progressif the objective of theory is to categorize reality in order that
coherence may be developed through applicationlbgyamestmodernism
cannot contribute to this goal. Of course, this is well understood by the
postmodernist, who does not consider progress or pragmatism worthy aims
but rather, seeks only understanding of the world in its purest form.
Nevertheless, fohé many theorists who do value progress, postmodernism
in its extreme form simply will not do.

An important obstacle which theorists such as Balkin face is that of infinite
regressio®if everything is socially constructed, there is no stopping place fo
evaluation and thus no end point for theory: theory becomes nothing more
than a series of infinite ponderings. Again, infinite regression is a feature o
theory which is embraced by the postmodernist, who does not consider
finality a plausible objectiostmodernism has highlighted the fallibility of
general claims to truth, a conclusion which the author agrees with based o
the foregoing discussion about theoretical reliance on intuitionism. However,
if we wish to avoid the consequent infinite regvbegd the postmodernist
movement encourages, we must ask ourselves which path our philosophic:i
task must take. | argue here that law is a practice which is best described fro
a pragmatic point of view, a discussion | return to in Section D. In the
meantmne, | will examine a position which stands in stark contrast to
postmodernism: naturalization.

B. Jurisprudence Naturalized

QuineOs critique of analytic philosophy has prompted theorists to adopt .
naturalistic approach to philosophy generally. Gmmbg Brian Leiter has
introduced naturalism into legal theory.

| will begin by reviewing QuineOs naturalistic position. The problem with
reconstructive science, according to Quine, is that the theory is built up from ¢
series of observations whichntiselves depend on subjective ifffliteiter

notes in this context:

The naturalist, following Quine, rejects the idea that there could be a Ofirs
philosophy,O a philosophical solution to problems that proceeds a priori, tha
Is, prior to any experiendastead, the philosophical naturalist demands
continuity with the natural and social scientésE

142\WiLLARD VAN ORMAN QUINE, Epistemology Naturalizéd V.O. QUINE, ONTOLOGICAL
RELATIVITY AND OTHER ESSAYS1969).1 have touched on this issue above in Part Il in the
context of both Popper and Kuhn.
143BRIAN LEITER, Rethinking Legal Realism: Towards a Naturalized Je(BJmexiehceey.
288, 289 (1997)
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According to Quine, although psychology itself is not an entirely objective
methodology, results which can be obtained by examining the output of
environmentabktimuli will find uniformity in a shared external world. The
naturalization of epistemology is concerned with relating controlled input of
information to the subsequent output, thereby understanding more
profoundly the relationship between material esadeand the theory
developed as a result of that evidence. For Quine, therefore, it is O[b]etter to
discover how science is in fact developed and learned than to fabricate a
fictitious structure to a similar effe¢t.O

Based on the failure of concepts andtions in philosophy, Leiter also takes
refuge in naturalized jurisprudence as the only methodology which he
considers reliable. Leiter argues that the science of human cognition ought to
replace armchair psychology. Epistemology should be natusabzatbie
progressive way of theorizing about the world. Neither moral nor epistemic
norms are foundational, and cannot be explicated from the armchair. Rather,
Onormative theorizing must be continuous with scientific thedfizingsO

ana posterianater as to which norms in fact serve our epistemic or cognitive
goals. Leiter argues:

[T]he only sound reason to prefer one metaphysical or epistemological
picture over another is not because it seems intuitively obviousEbut
because it earns its placddujlitating successtubposteritiieories of

the worldE.Philosophy, on this naturalistic story, has no special
methods for investigating the world; it is simply the abstract and
reflective part of empirical sciet{ée.

Therefore, theories of law shoafuy be verifiable empirically: all attempts at
analytic jurisprudence should be abandoned, or at the very least, relegated to a
subset of the natural sciences. There is no first philosophy; instead, philosophy
Is the abstract branch of empiricism.

Leiter argues that naturalization itself may not be empirically verifiable as a
method of analysis. He refers to NeurathOs boat in this regard: we cannot
climb out of the structure and rebuild it from without. Instead, we must
choose which planks to rest updnile reconstructing the boat on pragmatic
grounds. The theory, according to Leiter, is not superiarpioorreasons,

144\W.V.O. QUINE, Epistemology Naturaiimpdaat 78.

145BRIAN LEITER, Naturalism and Naturalized Jurispiudsieae Bix edSANALYSING LAW:
NEW ESSAYS INLEGAL THEORY 90(1998).

146 | EITER, Beyond the Hart/Dworkin Defigteaat 50.See aldEITER, Rethinking Legal
Realism: Toward a Naturalized Jurispfédéage L. Rev. 267 (1997);LEITER,
NATURALIZING JURISPRUDENCE ESSAYS ON AMERICAN LEGAL REALISM AND
NATURALISM IN LEGAL PHILOSOPHY (2007).
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but rather, because it has Odelivered the goods.O In short, it has prove
successful in predicting the nature of the external \Merldotes that Oit

sends planes into the sky, eradicates certain cancerous growths, mak
possible the storage of millions of pages of data on a tiny chip, and'tfie like.O

The argument for naturalism is an interesting attempt to avoid the limitations
presated by conceptual analysis, but is ultimately a questionable approach i
the context of law. QuineOs philosophy refers to the shared externs
understanding of concepts that exist within the observable world.
Disagreements about law are never verifiablalsfiable on empirical
grounds becausaw is a social construct which can only comprehensibly be
described via the perceptions of the particigawtich means that there is

no empirical yardstick for measuring the accuracy or otherwise of eact
perspetive on the lawThus, we may never actually reach consensus about
the nature of law, and thus naturalism does not appear to apply in the sam
way. Indeed, Bix argues against Leiter that empirical observation is unlikely t
settle contests between thdsras to the correct way of understanding legal
material Oas the role of empirical factsEis itself highly cont&sted.O
concludes: Ol doubt that these discussions will (or should) soon be conquere
by naturalism'®

Moreover, conceptual analysis idlifikalihood something which cannot be
avoided by the theorist, even on the naturalistic story. Oberdiek and Patterso
note that the naturalist must do conceptual spadework in order to go aboult
the task of naturalism in the first pfate.

Furthermore, redts obtained by naturalism in the context of law will not
necessarily come to the aid of the legal theorist: they will not necessarily satis
one of her central concerns, that is, to understand how legal participants
understand themselves. Coleman tisatrbf Leiter on this poifit: LeiterOs
argument for moving away from dependence on intuition altogether is
something which removes power from the ordinary man in theory
construction. This approach sacrifices the hermeneutic importance of lega
practice:it entrusts science to discover the nature of constructs which are
inherently reasepased. This sacrifice would be understandable where the
promise of truth was in our midst; however, Leiter does not succeed in this
regard. He sacrifices the richnessestiaption associated with hermeneutic
analysis for a scientific project that itself can harbor no claim to truth.

147 EITER, Naturalizing Jurisprudence gspia
148BRIAN Bix, Conceptual Questions and Juri¢pEdentelEORY 415, 478 (1995).
149]d. at 479.
150See gener@IBERDIEK & PATTERSON supra
151CoLEMAN, Methodologypraat 343351.
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C. A Pragmatic Approach

The pragmatic line of thought arises out of the value neutrality debate, as
outlined in Part Ill, and is partiadly responsive to the possibility of objective
choice as between different conceptualizations of legal material. Epistemic
values are adequate tools to make such a choice, and are an important
alternative to moral choice. However, though amoral in ittiesstrse, they

do not withstand the foregoing debate about intuitions: there is no method of
choosing as between differepistemialues except by invoking subjective
intuition. They are morally neutral, but are nevertheless unable to discover
infallide truths. The pragmatic approach argues that rather than choosing one
epistemological picture over another on the grounds that it appears to be
more intuitively correct, the epistemological clshicelthe made on moral
grounds. The moral input thus b®es achoiaather than a requiremeoft

theory construction.

MacCormick proposes that legal theory should be endorsed or otherwise
based on its practical influence within the legal systear. him, the
moralization of law, according to natural laworiheis dangerous and
undemocratic, and a positivist conception of daghttherefore to be
preferred. MacCormick argues that law can be described in an amoralistic
fashion and further, that the choice between the moralistic and amoralistic
conceptions shuld turn on pragmatic concerns. He notes that:

[A] conception of the nature of the content of law which preserves
conscience and autonomy is morally preferable to rivals which allow of
a more unrestricted moral range for the content of fAwE

MacCormicks of the view that a proper concern for legal participants is the
restriction of lawOs moral sphere, and that we should avoid any approach
which grants morality a monopoly in theory construction. He is a positivist
who embraces formal legality but nthes Othe reasons for upholding this
thesis include fundamentally a moral principle about sovereignty of
conscience’®

Murphy takes a similar line. He argues that competing accounts of the legal
system should be tested on their pragmatic merits,, thtaiisbeneficial

moral and political consequence¥/e should thus, according to Murphy,
employ practicgdolitical argument in making the required selection between

152NEIL MACCORMICK, A Moralistic Case favidralistic L&A20VAL. UNI. L. Rev. 1 (1985).
153|d. at 3738.
154]d. at 39.
155 | |AM MURPHY, The Political Question of the Conceph duleawColeman edslarT®
POSTSCRIPTESSAYS ON THEPOSTSCRIPT TO THECONCEPT OFLAW, supraat 371.
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competing accounts. Murphy argues that HartOs theory is a morally neutr
one, but thatt is based on a conscious-freoretic political choice by Hart

to remain morally neutral. He therefore notes that Othe very decision not tc
aim to show law in its best light is one partly madeE.on explicitly political
grounds.tf After this initial seléion, Hart then remains committed to value
neutral description. This does not undermine his theory, but it means that in
choosing which theory we prefer to adopt, we ought to refer to such
background considerations. Rather than making an inferencaitftamis
Murphy is simply of the view that there is serious disagreement asigo what
and thus we are justified in making our choice based on how the legal systel
shouldperate. Due to the fact that O[tJhe dispute about the concept of law is ¢
political argument for control over a concept that has great ideological
significance!®the most valuable method of choosing between theories of
law, rather than feigning truth, is to decide which theory is politically the most
desirable way to conceive of lawdsid.

Jenkins is also of the view that pragmatic concerns should dictate the outcom
of an impasse in legal theGfylhat is, if a choice must be made between
concepts, the best way of doing so, according to Jenkins, is to choose the or
which will asst our theoretical inquiries, or clarify our moral deliberations.
Therefore, if an account clears up confusion then it is more adequate than on
which causes confusion. According to Jenkins, theory should not be an ivon
tower enterprise but rather sholld of some relevance to the -fiéal
practice of law. In a similar way, Willam James has warned against th
possibility of Ovicious abstractionism,O that is, allowing theory to become s
far removed from practice as to become irrel&Vatglpin has madgmilar
comments in this regafdThe latter describes theory that is wholly detached
from practice as Oan intellectual pyramid in tH2 @iOtherefore irrelevant

to practitioners within the system. The proper role of legal theory is, instead
Oto clafy the means by which the law expresses and attains the resolution o
controversy & HalpinOs proposition thus echoes the desire of those who seel
a pragmatic legal theory, rather than the abstract ponderings of those
restricted to discussion within timeitls of the jurisprudential sphere. For him,

the proper concern of legal theory is to inform the practice of law.

156|d.

157]d. at 384.
158 MARICARMEN JENKINS, Can Pragmatism Overcome the Impasse in Contempordry Legal Th
CAN. J. L. RIS 85 (2002).
159 WiLLIAM JAMES, Abstractionism and ORelativisndags®s edsPRAGMATISM AND THE
MEANING OF TRUTH 301(1978).
160 ANDREW HALPIN, Mé&hodology in Jurisprudence: Thirty Years b¥Ghe.Roibt URIS 67
(2006).
161]d. at 67.
162]d. at 91.
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Schauer is also a strong proponent of the pragmatic approach to legal theory.
He argues that:

As long as we define all of legal philogppr even the OprimaryO task

of legal philosophy, as giving a philosophical account of the necessary
and sufficient conditions for the existence of law in all possible legal
systems, then we ignore important philosophical questions while trying
to give a philosophical account of a largely sociological
phenomenorf?

For Schauer, because theories of law have an important practical effect on
society?® the impact that they have is an important concern for the legal
theorist. Therefore, he argues that a morautral account of law is
ultimately preferable on a pragmatic level: to allow for a situation where law
and morality are conjoined is Oto run the risk of minimizing the moral space
between the products that legality has given us until today andstheegoal
might wish an ideal legal system to accompffishcBauer proposes that
while snapshot explanations of the law are useful, they should not be regarded
as the only option for the legal theorist. Due to the socially constructed nature
of law, and due tds eveifluctuating character, it is also very important,
Schauer argues, to make prescriptions for the law, in order to inform its
development as a practice. Again, he does not argue that it is impossible to
describblee legal system, he is simply efulew that normative theory is an
equally (if not more) worthy undertaking for current jurisprudence.

Interestingly, Stich also makes a similar point in this regard. He notes that our
tradition, which can be traced back to Wittgenstein, rejectsatiteaideasic

intuitive evaluations should themselves be evaluated, that our language games
give us no tools with which to evaluate the intuitive judgments. However,
Stich argues that it is a Odisastrous mi§take€uppose that evaluation
comes to an entere, even if it does have to end at some point. He proposes
that we evaluate our epistemic values according-gpistemic values, that

is, O[w]e can ask whether the cognitive states and processes endorsed by ou
notions of epistemic values foster haggs, or power, or accurate prediction,

or reproductive success, or trufiTherefore, while the conceptual analyst is
content to stop at intuitions in theory building, a more satisfying approach is

163 FREDERICK SCHAUER, Critical Noti@4 CAN. J. RuIL. 495, 509 (1994%ee alSTHAUER,
Postivism as PaiiaRobert P. George ed$HE AUTONOMY OF LAW: ESSAYS ONLEGAL
PosITIVISM (1996)FREDERICK SCHAUER, Positivism Through Thick andnTBrian Bix eds.,
ANALYSING LAW, supraFREDERICK SCHAUER, The Social Construction of the Concept of Law: A
Reply to Julie Dici2&Dx. J. L. SUDIES493 (2005).
164This idea will be discussed in more detail in Section D.
165FREDERICK SCHAUER, Postivism as Pasapraat 46.
166 STICH, supraat 107.
167]d. at 108.
(2010) J.URrIS240




THE JOURNAL JURISPRUDENCE

to reach beneath this foundation to uncover the bagjmatic importance
of the theory for those who interact with it.

The pragmatic approach would therefore involve citizens in new debate: on¢
which emphasizes the practical effects of theory on society once the theor
has been constructed. This is an itapbrquestion for jurisprudence, and is
one which is likely to provoke a more fair and engaged discourse betwee
members of society. Each member would present his own conception of the
legal system, as inspired by pragmatic concerns, while admittiligilibe fa

of his claims, and abandoning the fruitless search for truth. I consider this tc
be a sound alternative to theories which purport to create fictional accounts o
the naturef law. In practice, it will allow more room for engagement and will
encairage those who were hitherto inclined to uncritically accept existing
theories, to examine their own position in detail, and to contribute to the
discussion in a more involved manner.

D. Persisting without the Attribute of Truth

| argue here thatdal theory does not have to be abandoned on the basis that
it cannot reveal essential and universal characteristics about the law. Instead
will argue that it is more satisfactory to view law as an ongoing debate
consisting merely of different and cotimge conceptualizations of legal
factsAs long as thereOs no such thing as truth coming out of current legs
theory, we should not continue to fool ourselves into believing that there is.
Nazi legal theory is not Ogoduitt it is no more untrue thandial legal
theory. This form of discussion would allow participants to provide more
mature and progressive reasons for accepting one theory overtanother

just allowing blind assertions of truth to win them over without a second
thought. There are ndjectively right or wrong answers, there are merely
good and bad outcomes, and it is on this basis alone that we dhoose.
deciding between such conceptualizations, | will therefore suggest that theori:
surrender their tireless search for truth anctadstidopt a pragmatic
approach, which encourages participants to choose between suct
conceptualizations based on their overall practical merit for society.

Unfounded claims to truth can have detrimental effects on society at
large. Theory has a signiiicaffect on practice over time. Schauer correctly
notes that theories Omay in the long term influence social understanding of tt
institution itselfX¥ Social perception will affect how the institution sees itself,
and thus how it conducts itself, and whooses to become a member of it,
thereby physically changing it over time. Therefore, if the theoryOs purporte
truths are unfounded, and nevertheless accepted, the institution will mos
likely wield unjustified power as a result of its claims.

168 SCHAUER, Positivism as Pasapraat 33.
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This ca be seen pertinently in the case of human rights theory. Human rights
are seen as universal possessions, which are not contingent on belonging to a
particular state or culture. Rather, they are seeneagdsglfly inherent in all

of us as a direct rdisaf our very nature as human beings:eS&lence is not

prove® it is presumed. However, rights commonly require justification and
this justification will generally rest upon an assertion in favour of universal
intuitions. However, reliance on unigkistuitions is necessarily fallible, if

not inevitably flawed, as described abovatt8buting selevidence to those
OfactsO requires reliance on intuitions. We might agree that the intuition
pointing to selevidence really exists, and is obviouallt but there is no

reason why rights are automatically justifiably attributed to us for that reason.
That is why a pragmatic approach is preferableorisequericaccepting a

human righterientated philosophy produces more valuable results in the
long term.The extreme essentialist terms utilized by human rights discourse
gives rise to a theory which has a powerful effect on international societal
standards. The results are not necessarily positive: human rights standards
have on occasion been dise wage wars, to displace traditional cultural
values in foreign societies, and as basic criteria for participation in
international relations. Beitz is critical of Othe external measures that are
intended to induce a government to comply with the mEOS
requirementsE.in the extreme case, [constituting] a kind of postcolonial
imperialism X Without such claims to truth, the theory of human rights may
indeed have held less force, but at the very least, levelled engagement with it
would have been podsibHow and ever, mature engagement as to the actual
value of human rights theory is nothing less than taboo in modern
international relations, and as such, significantly reduces the possibility of
democratic dialogue on the issue. The author agreeswnibd, therefore,

to the extent that a more pragmatic attitude to human rights should be
adopted by legal professiondls.

Instead of encouraging absolutist standards, a theory of a social practice
should be seen as ongoing dialogue between contesttartsferent, but

equally valid conceptions of the legal syBtequally true, but not equally
desirable. Ultimately, there is no OrightO way to divide up social reality. Eact
participant should be encouraged to forward his own conception of the legal
gystem, so that a levelled dialogue can ensue. Each proposition may be equally

169 CHARLES R. BEITz, Human Rights asCommon ConcerrGoodin & Pettit eds.,
CONTEMPORARYPOLITICAL PHILOSOPHY 351 (2d ed., 2006).

170 DaviD KENNEDY, The International Human Rights Movement: Part of tteHARbDlem?
HuM. RGHTS. J.101(2002). KennedyOs hope is that we will Odestiopger practice of
weighing the costs and benefits of their articulation, institutionalization and enforcementO (at
102) and that O[a]s a movement, one can facilitate open engagement about differing pragmatic
assessmentsO (at 103).
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fallible;”* but on a pragmatic basis, dialogue is nevertheless the most fair an
democratic means of defining a concept which has such a direct and powerft
influence on our day-day lives.

GallieOs notion of Oessential contestabilityO is a useful way of describing lay
this regard. He admits that Othere-gayoa widespread repudiation of the
idea of philosophy as a kind of OengineO of thought, that can be laid on
elimnate conceptual confusions wherever they may ‘&risestead,
philosophy ought to recognize that there are certain concepts, Othe proper u:
of which inevitably involves endless disputes about their proper uses on the
part of their users®Gallie outling seven attributes of essentially contested
concepts, in order that they may be identified by the theorist. They run as
follows: (1) the concept must be appraisive in that it signifies or accredits som:
kind of valued achievement; (ll) the concept must &e internally complex
character; (lll) an explanation of its worth must make reference to the
respective contributions of the rival descriptions: therefore, it muoisiabg
variously describable, with no independent method of choosing between the
various descriptions; (IV) the concept must be of the kind that admits of
considerable modification in the light of changing circumstances, and suct
modification cannot be prescribed or predicted in advance; (V) each party
must have some cognizance of thatested nature of the concept, and be
proposing his view aggressively and defensively; (VI) the concept shoul
derivate from an original exemplar whose authority is acknowledged by al
contestants; (VII) the continuous competition for acknowledgement as
between contestant users of the concept, should enable the original exemplai
authority to be sustained. The final two attributes, although not strictly
required for determining the essentially contested nature of a concept, can k
utilized to distinguistessential contestability from the radically confused
employment of a concept by its users. It should be noted that the sever
criteria are not rigid: it may be the case that a certain concept will fit easily int
six of them, and may still be considerezhéafly contestable. They can more
adequately be viewedgasdelinés the categorization of such concepts. The
benefits of categorization on this level are tangible. Gallie notes that:

One very desirable consequence of the required recognition in an

proper instance of essential contestedness might therefore be expecte
to be a marked raising of the level of quality of arguments in the

disputes of the contestant partiés.

171Including my owipurported solutions, on this occasion.
172 \W.B. (ALLIE, Essentially Contested C@EERSCEEDINGS OF THE ARISTOTELIAN
SOCIETY 167, 168 (1955956).
173|d.at 169.
174]d.at 193.
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Waldron has introduced essential contestability into legal theory by examining
the use of the term ORule of LawO on all sides of the debate, recognizing that
the same term is used for extremely different purpodésdron points out

that the rule of law has never been an uncontested term and further highlights
how the rule of lawam satisfactorily be placed under each of the required
headings as proposed by Gallie.

Waldron, as influenced by Gallie, argues that essential contestability is not a
sceptical argument about the anadymthetic distinction, and that, in fact,
essentil contestedness Opresupposes that analysis can establish certain truths
about the concept in questidff.Gharacteristics such as normativity and
complexity, Waldron suggesatsanalytic truths which are discoverable by the
theorist. However, | am in dggeement with both Gallie and Waldron on this
particular point: from the foregoing discussion it is clear that there is no
method by which the legal theorist can uncover necessary truths about the
nature of law. Even essential contestability, if viewdsbasing theature

of law in a universal sense, cannot succeed. Nevertheless, | argue that once
this part of the argument is abandoned, essential contestability remains a
useful way of thinking about discussions which appear to have no clear
resolution Importantly, the admission that a dispute over the concept cannot
be resolved by appealing to fundamental terms would certainly increase the
guality of argumentation among participants. It would allow contestants to
partake in a levelled dialogue, andowage those who were hitherto
uninvolved in the debate to thoughtfully arrive at their own position, allowing
for a more democratic discussion on concepts which affect us all in such a
fundamental manner. Therefore, each proposed conceptual elutidattbn s

be seHconsciously conceived as a personal contribution witieatable
perspective to this ongoing dialogue, which aims at collective self
understanding but might never actually achieve consensus.

Essential contestability thus frames the debatallows that theory
construction is unavoidably valagen, but does not lose sight of the
practical importance of legal theory for society. Once the dialogue is framed in
such a manner, pragmatism may be invoked to decide between the various
conceptalizations put forward: since no one theory maudihan another,

the most satisfactory judgment will be one based on the theoryOs likely impact
in practice, thereby promoting levelled engagement on issues of fundamental
societal importance.

175 EREMY WALDRON, Is the Rule of Law an Essentially ContestedRlaniatzy21(Lln PHIL.
137 (2002).
176]d. at 152.
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VII. CONCLUSION

| have argued that the descriptive debate in jurisprudence is misguided. N
longer should we be discussing the possibilitmoo&lneutrality in the
description of a social practice, since ~calomplicity in a moral sense is
clearly unnecemy. In spite of this, the theoristOs embedded moral perspective
leaves her with no option but to create a theory of law which is inherently
subjective. She therefore cannot claim to harbor universal truths about the
nature of law. This fact is compountgdhe use of concepts in analytic legal
philosophy. Conceptual analysis requires a strong reliance on intuitions, and .
| have argued above, such intuitions have no epistemic foundation. They
cannot yield objective truths about the world, and furthermvbeze the
intuition of the theorist is superimposed onto that of her subjects, the issue of
cognitive diversity is ignored, thereby rendering the theoretical endeavou
even more fallible.

At an intellectual level, claims to universality are unagesiause they are
fallible. At a practical level, such claims are undesirable because they are lik
to have a more powerful effect on society than arguments which make nc
such claims. Theories purporting to yield truth will often be uncritically
accepgd by the majority of societyOs members and where theories of this so
are internalized within the legal system, they are subject to rampant misuse.

If universal truth is not yet in our midst, all that we can hope for is a legal
theory which takes cogance of all sides of the debate. Therefore,
hermeneutics remains an important methodology in that it allows the ordinary
man to play a role in both theory construction and theory choice. However, in
utilizing the hermeneutic methodology, analytic latgEqyhy must sacrifice

what seems to be its unceasing mission to explica@uhef law. Rather

than embracing fallible claims to essentiality, | have argued instead that w
must engage in a dialogue about law which is both honest and progressive ¢
this point. The most appropriate turn for legal theory to take in this context is
to view law as an essentially contested concept, with pragmatics playing tt
role of ultimate arbitrator in theory selection. A more fair and democratic
method of dispute rekition, this alternative avoids the lamentable eventuality
of false claims to universality being the subject of irremissible abuse.
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